


ABATEMENT. 


Pace 
1. The plea authorized by the 25th section of the act concerning attachments, by which 
the defendant puts in issue the truth of the facts alleged in the plaintiff’s affidavit, 
isa p'ea in abatement. If, after filing such plex, the defendant files a plea to the 
merits of the action it is a waiver of the plea in abatement.-.Hatry vs. Shuman-- 547 


ADMINISTRATION. 


4. An administrator cannot sue his co-administrater at law. -- Martin vs. Martin, adm’r . 

artin«>ccce PES OTS CHS CHHTES CHLVET CHTS FHSEES OHSS COHD SCHOHED BEST Seeeee SHBEee 

2. Evidence, 8. 

3, Awards, 2. 

4. Notice, 3. 

5. Principal and Agent, 1. 

6. An administrator, appointed under the laws of another State, cannot endorse a promis- 
sory note made payable to the intestate by a citizen of this State, so as to give the 
endorsee a right of action here in his own name.--McCarty vs. Halls+ss g++ sees 480 

7. Partition, 1. . 

8. Contracts and covenants, 9. 


ADMISSION. 


1. Where the.declaration of a prisoner is given in evidence, the jury may reject that part 
which is in his favor, and believe that which is against him‘.-Green vs. The State--+ 382 


ADVERSE POSSESSION. 


1. Twenty contiguous years adverse possession of land, confers bt the possessor an 
absolste title against all persons not excepted by the terms of our statute of limita- 
tions. -- Biddle vs. Mellon---- Pee eee CORTES VETTES SHEtee Hesse Seeeee seeeee BEHEOHS 


AMENDMENT. 


1, Verdict, 1, 2. ; 

2. The defendant filed a demurrer to complainant’s bill, which was sustainea by tbe 
court, and leave given to amend. At the succeeding term of the court, the com- 
plainant having failed to amend, the court dismissed the bill absolutely. 

Held, That there being no billof exceptions showing the terms upon which the leave to 
amend was given to complainant, the presumption is that the court properly 
dismissed the bill, but should have dismissed it without prejudice... Timmons ¥5. 
Chouteau, Valle and Valle -ocoee SERS BOOS COS ST FOOSE GOSS HOSS ceesees- Feed 62ee 208848 223 


ARBITRATION. 


1. Arbitrators have power,-under the statute, to award costs against either party, unless 
they be expressly prohibited from so doing, by the terms of the submission... McClure 


v8. hroyer «++ ROS CH eeee COEF Sewers CESEEe HETOTS OPES EEE coos CUED Cesc ee Oresese J 


2. Awards, 1, 2. 




















ASSIGNMENT. 
mie foo Re ye ona ome peemtons ~~ areal aeadil elemental 
= Bonds and N. 10. 
4. Administration, 6. 


ATTACHMENTS. 


1, This was a suit by attachment. The affidavit alleges the facts set forth in the third 
subdivision of the first section of the act, “That the defendant has absconded or ab- 
sented himself from his usual place of abode in this State, so that the ordinary pro- 
cess of law cannot be served upon him.”’ The writ was in fact served upon the 
defendant. The defendant filed-a plea, in the nature of a plea in abatement, putting 
in issue the facts set forth ia the affidavit. Under this plea, the only issue to be tried 
by a ny is the fact whether the party so absconded or absented. himself as to pre- 
vent the service of a writ: The intention to abscond is not a question for their in- 
quiry.-- Temple vs. Cochran «+++s.ecccce OCF COOe Owe eee COHS COFFS SOHEEES CESEOe CHEESES 


hee 


9 Ve 
ent, 1. 
inder the statute of this State an attachment cannot issue in an action of tort—pro- 
t is confined to actions upon contracts.--McDonald & Rew vs. 
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cess of attachmen’ 
Forsyth, et alcece POSS COS COG + CHES CHFE CHEE CHES CEE FCEEH CHES SCHOSH SEECSE FESR SOBEES 54] 


AUTHENTICATION. 


1. In order to authenticate, for the purpose of evidence, copies of proceedings had by a 
former justice of the peace whose term of office has expired, there must be some 
proof to show that the justice who certifies the copy, is successor to the one before 
whom the proceedings were had, and became possessed of his ““docket and papers.?’ 
«Halsted vs. Brice «osees COCOOE COOEES COEEEE CHOESS SHH SEES ES CESS CHOOSE CHES SEES 

‘2. In order to authenticate a record of a court of a sister State, under the act of Congress 
of May 26, 1790, it is indispensable that the judge should state in his certificate that 


¥ 


the attestation of the elerk is in due form.-- Duvall. vs. P. & S. Blliges+e+eces oo cee 2 


3. Where a court of a sister State is not so constituted as to bring it within the act of 
Congress of 1790, providing for the mode of authenticating records, its proceedings 
Wilt, “4 authenticated in the common law mode- --ib. 
e 1 le 


AWARDS. 


4. Plaintiff and defendant, on the 25th day of September, 1847, entered into an article to 
submit certain matters of controversy between them to arbitrators. One of the 
terms of the article, was, that the award should be made and published within ten 
days from the date of October following. Held to be a sufficient publication of the 


award within the time-- McClure vs. Shroyer----+- Coecce OF cece seccce coscce seccce | 


2. The arbitrators, before whom the plaintiff and defendant had submitted their matters 
of dispute, allowed plaintiff a demand which the defendant owed him as administra- 
n the trial before the arbitrators, the defendant did not object to the nature 


tor. 
of the claim, but only to the amount of it. Held not to be a sufficient cause to va- 
cate the award---ib. 


BANKRUPTCY. 


1. A sheriff to whom a capias was issued, returned: “This execution is returned, not 
satisfied, there being no property of D found in Beotuity, whereon to levy and make 
the same, and the said D ha takea the benefit of the bankrupt Jaw.”’ The writ 
was delivered to the sheriff days before D made his application for the benefit 
of the bankrupt law of 1842. intiffs instituted suit upon the sheriff’s bond for 
his failure to arrest D. ‘ 

a = aa protected from arrest from and after the time of filing his application 
© Dankrupt court. 

That the sheriff had until the day of the seturn of the writ to execute it; and it devolved 
upon the plaintiffs to prove special circumstances to show that the sheriff was g. il- 

of negligence between the period of the issuance of the writ and the application 
D to the bankrupt court. : 

it was competent for the sheriff (to show his inability to execute the writ) to 

prove that D was not in his county from the date of the writ to the time of filing hie 
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application to the bankrupt court--»The State to the use of McMahan & J mtn. 


vs. Rollins, et Blevoce csccce coccce coccee-coeeoreses 900000-0000-0000-0000-000000-0000-8 179 


BAR. . 


1. Where an indictment for a violation of the 4th section of the act to prevent i 


banking, describes the offence in the words of the act, a general conviction og 
quittal, would constitute a bar toa subsequent indictment for a similar offence, du- 
ring the period covered by the terms and intendment of the averments in the former 
indictment- -- The State vs. Presbury. POSES COOFEE OOF 508 See Coes Bebe Coesee OEE 242 


, Plaintiffs were entitled, under the will of their father, who died in the State of Louis- 


iana, to certain slaves after the death of their mother, who owned a life estate in 
them. Their mother, owning a life estate, instituted suit against defendant to re- 
cover the possession of the slaves and joined the names of the plaintiffs with her’s 
in the suit. Judgment was rendered for the defendant. Their mother being dead, 
plaintiffs row sue in detinue to recover the slaves. Held that the judgment thus 
rendered against plaintiffs is no bar to their right to recover; that such jud igment 
only concluded those who had aright to SUC++e aile VSe Hill, et Alecoves dogeee cose 612 


BILLS OF EXCHANGE. 


1. Ifan agent makes a bill of exchange in his own name, or makes a contract in such shape as 


to bind himself on the face of the instrament, and not by his signature to bind his pria- 
cipal he is individually bound, althozgh his agency was known by the other party at the 
time of making it-- Smith vs. Spalding... PO COCO OH COLES CHOLES SHEHEEE CORESE SOR OESE 529 


BILL OF EXCEPTIONS. 


1, Where all the evidence given is not preserved by bill of exceptio.s, the propriety of giving 


or refusing instructions by the circuit court cannot be reviewed in the supreme court, ++ 
Hensley & Wright vs. Peck & Barnett>--. COCR e COTES CHHEEe COS CHEF CHESS CHE8 587 


2. If noobjection was made to any of the evidence giyen in the circuit court, and no excep- 


tions taken to any of the instructions given by that court for either party, the supreme 
court will not notice either. -+Steinman vs. Tolivar+-cooe cocces cavers covcve sevese oo 


BOATS AND VESSELS. 


1. Upon a proceeding under the act “concerning boats and vessels,’ no process can issue 


against a boat until a bond is filed--Steamboat Archer vs, William and Emanuel Gold- 


stien ---- COC LOe CHS CESEEE SHEET COOH FS SOSH FESS CESS CEEH OHSS SHES CESS OHSS BEES CHEE 94 


2. Common carriers, 1, 2. 


3. Mississippi River, 1. 


4. Interpleader, 1. 
5. Wherethe claim of a *‘part owner" against the boat, comes within the provisions of the 





first section of the act concerning “boats and vessels” it is a lien upon the boat as in 

cases of other persons. ‘The Only restriction upon the part owner is that he is requred to 

ive notice in writing to all the other owners of his intention to commence his suit twenty 
ys before the commencement of the action-- Langstaff & Hulme vs, Rock +--+ -----+ 579 


BONA FIDE PURCHASER. 


1, The title of 2 bona fide purchaser of a slave from an administrator for a valuable consid- 


ation, and withoot notice of any fraud on the part of the admimistrator, is good -- Pipkin 
adm’r of Keetoa vs. Casey. +++++e SEOOHS COOOHE COHTES CHESS S CHES HFS HSS BHFEHS HOOP 


BONDS AND. NOTES. 


4. The defendants, as securities for A, signed a blank note, which was to he filled up by A, 


and to be made payable to the Bank of Missouri at Fayette, for the sum of $400 00.. A, 
instead of making the note payable to the Bank, according t» the understanding at the 
time it was signed, filled it up by making plaintiff the payee, and delivered it t him for 
a valuable considcration, he having full knowledge of the facts at the time he ree: ived it. 
Held, that this knowledge of the plaintiff, of the understanding of tic ceferdan's >t the 


| va they signed the blank, cannot affect his right to recover upon the notes fl ris Vs, 108 
VEN scecce SOOO COs ue FO EHF HFe C899 9888 OOEE COOF CORESe seuges en tvew HHrirrreeee® ° 
2,8ch> “ands, 1- 

3. Frauds, 


4, Noti: t 




























































































4 INDEX. 


yet P 
5. What facts wilPexcuse notice of a demand upon the maker or acceptor of ane -otiable note, 
 < or arnount ‘to @ ‘waiver of ‘suth’ notice is a question of law for the determi ation of the 

court--S. and Ww. Wilson Vs. Huston COSCO COME ES CHCTOH COST OH COHEHS SHSEOH SHEE Se o4 146 

6. The holder of a negotiable note, severally -endorsed in blank by two or more persons, has 
no right to fill up one endorsement overthe signatures, so as to make the assignment to 
him. the joint act of all those whose names are thus written upon it.- Morrison vs. Smith 
& Robbins »+++-> SOCCHS CHTHHH CHECTES COOH FTHELEHS CHES CHTHET COST OHSS COBO BESE-cennes 234 

Z. Interest, 2. 

8. Plaintiff, who was a bona fide holder, for value, of a negotiable note, instituted suit against 
defendant, who was the first endorser. The defence was that defendant endorsed the 
uote when blank, with the understanding that it was afterwards to be filled by the maker 
with a certain amount, aud that the maker filled the note with a much larger amount 
than that agreed upon. 

¥Ield, that such conduct on the part of the maker, amounted only to a breach of confidence, 
and i- no defence te the action -- Tumulty vs. The Bank of Mo-+++ sseses see+ sees ceoee 276 

9. If ape’son whose neme is not inserted in the body of an instrument of writing, signs and 
seals it at the foot thereof, it is a sufficient execution to make it his bond in a court of 
‘equity -- Keeton etal, vs. Spralding et Bl] ccccee cove wove cove cvcese C08 C0ee core seenes 321 

20. A blank endorsement of a promisory note by the payee, though done solely for the pur- 
pose of cullection, is prima facie evidence of an assignment for value, and may be so 
treated by any subseqeuent assignee--Odell & Frink vs. Presburry, Caskill and Fran- 
CISCUS «overs SORTS COWS CHSETS CHHEOH CHHTEH BHSHES CHF FHSS CHSHSE SERS SHES CHEEES 86 330 

11, Administration, 6. 

i2. A bond is binding upon all the obligors who sign, seal and deliver it, although the names 

of part of the obligors be omitted in the body of the bond. ‘Thecaseof Adamset al. vs. 

Wilson, 10 Missouri Reports 341, overruled--Johnson & Cain vs. Steamhoat Leigh.-.. 539 


BURDEN OF PROOF. 


1. Plaintiff sued defendant on a covenant of seizin of indefeasible estate in fee simple; the 
only breach assigned was that defendant was not seized of an indefeasible cstate in fee 
simple; defendant pleaded that at the time of making the deed he was seized of an inde- 
feasible estate in fee simple. Upon the trial neither party gave any testimony. Held, 
that the burden of proof devolved upon the defendant, but that the plaintiff could only 
recover nominal damage; that to entitle him to recover the purchase money with inteiest 
he must show that the defendant was not sieze¢d of an indefeasible estate--Bircher vs- 


Watkins~«-~~ SSCS SHES SELES SHSS SHS SHEETS S FHKE CHOSE CHET SESS BHESES CHEE FEES CHES SESEE 52) 


CHANCERY. 


1. Where a court of chancery obtain jurisdiction of a cause for any purpose, it may proceed 
with the whole case and decide it upon its merits-- Keeton et al. vs. Spralding et al-+++ 321 

2. Where an answer is responsive to the allegations in the bill, it must stand as proof of 
the facts stated in it, until contradicted by two witnesses, or by one witness and strong 
corroborating circumstances-- Hewes vs. Music ++» PPCH Sees CeeFES COE CHES CHEE BHEEE 395 


CHANGE OF VENUE. 


. Informalities in the application for a change of venue are waived by a party appearing 
during the progress of the cause subsequent to its removal, The voluntary appearance 
of the party resisting the change, gives the court to which the cause is removed juris- 
diction over his person-+- Powers vs. Browder, adm’r Gi +++ cove cece cece cece coveccee B54 

. Upon an application for a change of venue in a criminal case, reasonable notice must be 
given previously tu the application; the reasonableness of the notice must be construed 
with reference to the existing parties»-Golden vs, The State. owe 0+ sees cove cece cceee ANF 

. The general law providing for a change of venue in criminal fases, does not apply to causes 
pending against persons undergoing sentence of imprisonment in the Penitentiary --ib. 

4* Upon a change of venue, the clerk of the court to which the cause was removed omitted 

te endorse upon the transcript, the time when it was filed in his office; the defendant ap- 

peared and continued the cause; at the next term the court directed the clerk to endorse 

uvon the transcript, the time when it was filed. Held not sufficient cause for arresting the 

judgment of the court-+ Day vs. The State +++ cccvee coves vovcee severe cece coon 00ee 422 


CHARTER OF ST. LOUIS. 


. The 17th section of the 7th article of the charter of St. Louis, approved February 15, 
1841, wascontinued in force by the act of February 8, 1843-. The city of St. Louis vs. 
Allen-+-+-« POSE CES SEHE CHTEEE TELE SHES HES SHOE SHES FHT CEHESH CHOLES CEOSEH FEEET & 

The = of 1841, enlarging the corporate limite of the city of St. Louis, 1s constitution- 

al-eib. 
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COMMON CARRIERS. 


Ta an action against a common carrier for a loss on freight occasioned by unnecessary 
delay and the unseaworthiness of the vessel; upon proof of such delay or unscawo7tbi- 
ness and a loss, the carrier can exempt himsclf from liability therefor, only by showing 

that such loss would and must have happened in the absence of such delay and unsea- 


ae 


we 


. In an action against a common carricr for a loss on freight occasioned by delay of the ves- 
sel, if it be proved that the article freighted bore the same price, at the piace of delivery, 
at the time it was delivered that it did at the time it ought to huve beem delivered: yet the 
owner of the article freighted is cntitled as damage, to legal interest on the amount of 
money which would have arisen froin the saie of the article at the time it should have 
been delivered to the time it was actually delivered--ib, 


CONSTITUTION. 


. School Lands, 1. 
. Jury fee, 2. 


won 


COSTS. 


1. Arbitration, 1. 

2. Trustee, 11. 

3. In acrimina! cause,where judgment is for costs only,without specifying the amount,an 
execution upon it which commands the sheriff (or other proper officer) to make the 
costs in the cause, is good; provided the name of each of the officers and other per- 
sons to whom fees are due, together with the amount due each be properly endorsed 
upon it-- McKnight vs. Sprin---- COC reese COS CHES, CHFEES CHF CHHHTS FHSS CHEF OS 5 


CONTRACTS AND COVENANTS. 


1. Plaintiff furnished defendant with five hundred dollars, with which, by agreement, he 
was to enter certain lands for plaintiff. Defendant used only par t of the money in 
entering the lands, and appropriated the balance to his own use. Held, that the 
plaintiff may recover under the common counts in assumpsit, the amount not so ap- 
plied, together with six per cent. interest thereon, from the time it ought to have been 
so applicd--Henderson vs. Skinnere+se sees eee coos sees cece cere cocees oowees vee 

2. Defendant covenaated with plaintiff to pay him eighteen dollars and fifty cents per 
acre for a tract of land within specified boundaries, supposed to contain two hundred 
and forty-two acres, more or less. Held, that defendant was not bound to pay the 
specified price per acre for two hundred and forty-two acres, but for the number of 


3. A covenant to pay one hundred dollars in current. bank notes or such as pass in Mis- 
souri, may be discharged by paying or tendering that amount in such bank notes as 
were passing in Missouri at the time of payment, without any discount in common 
transactions of buying and selling; and upon failure to pay the debt when due, the 
covenantor dees no: become liable to pay one hundred doliars in gold or silver, but 
only the specie value of that amount of current bank notes or re as pass in Mis- 
souri with the stipulated interest thereon--ib. 

4. Although a party who does work under a special contract cannot recover the price 
under the common cuunts, while the contract remains unexecuted; yet he may recover 
under those counts the price of extra work not embraced in the special contract 


5. Damages, 3. 

6. Burden of proof, 1. 

7. The convenant of seisin in a deed is an assurance to the purchaser that the grantor 
hath the very estate, both in quantity and quality, which he purports to convey. 
The covenant in such case is broken if the giantor does not own all the land cov- 
ered by his deed-- Pecare vs. Chouteauccccee covcce soveee weoe 880 2008 ore seeees 

8. Bills of exchange, 1. 

9. In a contract with A that in “consideration. of. the services.rendered and to be ren- 
dered” by him, in certain suits mentioned, the defendants oblige themselves to pay 
him $500 absolutely, and upon a contingency mentioned, the turther sum of one 
thousand dollars. Held, that the death of A before the future services were ren- 
dered, could not affect the right of his administrator to collect the sum of five hun- 
dred dollars, with i. terest from the date of the contract.. own of Carondelet vs. 
Allen’s Ex?rseeee COCO FOHS CHOOT COS FOSS CE8SES OOOH FOE oo0e C008 ONES OH80 seeeee 


10. Defendants purchased plaintiff’s interest in a steamboat, and agreed with him 


67 





worthiness--Smith & Carter vs. Whitman use of Maguive--+eoe eves coos seve sees cece 3I2 


34 


99 


aeres included in the specified boundaries-- Ayres Vs. Hays-+++ sees veeece ceeveees « 252 


Powell vs. Buckley +e+e POO OOS COOH Ones COOS CHS ETE EE CHES GHHF SHEETS OHSS HHS 317 
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.. harmiess from all such claims.” ‘Held, that the claims alluded to are only the debts 
and habilities due ty the boat, by virtue of her contracts, and not mere rights of 
action against the officers or owners thereof for supposed neglect of duty as bailees-. 
Cathcart vs. Foulke & Sons -e«-« Cee cere sevese Beet Cele woes Cee Coot CHEE ORF BHEr 56% 


11. Waiver, 2. 
CONSTABLE. 


1. If a constable fails to return an execution within the time preseribed by law, he is liable: 
inability to execute it for “want of health, ’ will not excuse him-- Campbell vs. Lutt- 


Tell, «.+- OOSe Coes CHEE CHL CHES OEEe BEES BHOe OHEe He 


CONTRIBUTION. 


1. The owner of a slave instituted a suit against the plaintiffs as pirt owner of a steam- 
boat, and recovered damages against him for the loss of his slave while upon the 
boat employed as cook. Plaintiff now sues defendants as joint owners with him at 
the time of the l»ss for an amount of the judgment against him equa! to their interest 
in the boat. Held, that to entitle him to recover, it devolves upon him to make out 
in this case a state of facts which would entitle the owner of the slave in the first 
instance to a judgment against the owners of the boat-- Cathcart vs. Foulke & Sons 56} 


CONTINUANCE. 


1. A motion to postpone a trial in a criminal cause, is addressed to the sound discretion 
of the court. ‘lhe supreme court will not interfere with the exercise of such dis- 
ase unless it appears to have been used unsoundly or oppressively--Green vs. 

e State ose. CCHS CHOHS CHHEES CeeeEe CHHTES SHEED HES BEE8 


COUNTY COURTS. 


1. County courts are expressly authorized to hold as many adjourned terms as they may 
deem necessary, and at any time, provided the period fixed for the adjourned session 
does not overrun the next regular term; and all business done at such adjourned ses- 
sions, is considered as done at one and the same term--Higgins, adm’r of Higgins 


-—~ S88 eee soee eoeeee 


vs. Ransdall..-.- COSS CESS COS SHOE HES SHEHEES CHEESE CHHHES CHES COKE FHHS CEBSEE- CHOOT OF8 205 


COURTS. 


1. Circuit courts, and the “St. Louis court of common pleas,”’ have power to affirm the 
eagnent of justices of the peace on appeal--Hardison vs. Steamboat Cumberland 
e 


eo CHOKES CHES COKE SHES COLE SHES SHOE CHEE FCHHE SHELHHE SESH SEES CHS CESS OHSS CH88 OF 226 


CONVEYANCES. 


1. A executed a deed, containing the words “grant, bargain and sell,”? to B. conveyin 
to him a tract of land; Bafterwards conveyed the land to C in trust; C sold the lan 
as trustee, and D became the purchaser. After his purchase, D discovered that at 
the date of the deed from A to B, there was a mortgage upon the land which still re- 
mained unsatisfied. D. instituted a suit at law in the named of B, or to his use 
against A, for breach of the covenants in the deed from A to B, and obtained judg- 
ment forthe purchase money. A now files his bill and seeks to enjoin the judgment 
upon two grounds: first, that at the time A executed the deed to B, the incumbrance 
was known to both, and that there was then a verbal agreement that A might at sume 
convenient time remove the incumbrance and should not be liable upon the covenant 
in the deed; and second that B had never authorized D to use his name in the suit at 


law. 

Held. that by the purchase of D under the trust sale, he acquired all the rights imparted 
in the deed from A to B, including the use of his name in the suit at law; and that 
the understanding between A ard B, would not be binding upon D, unless brought 
th me tojhim at or before the period of his purchase--Alexander vs. Shreiber & 


H terhagen SOCKS COLE COKE CHOSE CHESS SHEE CHHS SESE SESH SESS OHSS SHH SHHS SHHTES FESHE 272 


9g 
_ 3 By the act of 1825 regulating convevances, a quit claim deed is not sufficient to trans- 
fer ‘o the grantee the legal title subsequently acquired by the grantor. But where 
the e:antor makes a deed purporting to convey a fee simple absolute—that isan inde- 
fea-ile estate, and at the time has no title whatever, either legal or equitable, a sub- 
seqrently acquired leg«I title by the g:antor will by operation of the act passto the __ 
grantee-- Bogy Vs. Shoab & Collie. .cccs eee ee COCO Coe COS COOTER CHES HSE CESSES 365 
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amongst other things “to pay all the claims aginst said beat, and hold (plaintiff) 








e+ C888 Coe eee OHS Hee BES CHEESE oT 












cam wry 





GE. 


G8 








INDEX. 


PAGE. 


CONVERSION. 


1. Where a person sells personal property to another, and after receiving the pay for it, 
converts the property to his own use, he is liable, under the common counts in as- 
sumpsit, to the purchaser for the price paid and interest--Hendersen vs. Skinner-- 99 


DAMAGES. 


1. In an action for a breach of covenant against incumbrances, the amount of damages 
depends upon what the convenantee has beeu compelled to pay to extinguish the in- 
cai brances and evidence as to the real consideration of the deed is not relevant to 
this issue-- Henderson vs. Henderson’s executors++++ e+++ ss++ cece coveee coecee cece LBL 

2, Common carriers, 2. 

3. Defendant covenanted with plaintiff to build for him a boat hull and deliver it on a 
stated day. He failed to deliver it until two months after the time specified: plaintiff 
then received it, and afterwards instituted this action upon the covenant for the fail- 
ure to deliver the boat at the time agreed upon. The measure of damage, in such 
case, is the actual loss sustained by the plaintiff on account of the failure by defend- 
ant to comply with hiscontract. The loss of the probable profits of the boat during 
the two months constitutes no partof the damages-- Taylor vs. McGuire++++ -+++++ 517 

4 In enaction of detinue to recover a slave, if the slave dies before judgment, the meas- 
sure of damages is the use and hire of the slave up to the time of his death-- Haile 


Vs. Hill et a}. cece OOPS CHOS OOOH OOOH COHS F558 F459 CHHS CHEHEES SHHS HEH CHS HHS OHH8® 612 


DEED. 


1, The delivery of a deed by the grantor, for the purpose of having it recorded, may un- 
der proper concurring circumstances, be ‘regarded ‘as a delivery to the grantee 
-+ Pearce, interpleader vs. Isaac & James Danforth++++ sere seeers cove cece es cvcees 

2. Conveyances, 3. 

3. Statute of Frauds, 1. 

4. Contracts and covenants, 7. 

5. St. Louis Commons, 2. 


DEPOSITIONS. 


}. Whenever a deposition taken in a former suit is admissible as evidence in a subse- 
quent suit between the same parties, a copy may be read upon proof of the loss of 
the original.—Finney vs. the St. Charles Ollege ++eeee ooce coce voce cesece coocseve QB 


DETINUE. 


1. In an action of detinue to recover a slave, if the slave dies before judgment, the meas- 
ure of damages is the use and hire of the slave up to the time of his death._—Haile 


vs. Hill, et Aleoee COOH COOH EE CHET FHSEHS CHOHEES CHEESE COEF OS COOESE BOSS CESSES CHEESE 612 


DYING DECLARATIONS. 


1, Upon a trial for murder, the dying declarations of the deceased made with regard to 
e circumstances which produced his death, are to be received with the same de- 
gree of credit as his testimony would be if examined on oath as a witness.—Green 

vs. the State occeee COOH SCHEH SHH SOLS CHEE CHES CHOSE CHOSE COED CHES CHEE CHEESES C8 382 


EVIDENCE. 


1, A and B were formerly partners in the mercantile business. After the dissolution of 
the partnership, A executed a note to C in the name of the firm. Upon the trial of 
a suit upon the note against B, the latter released A (who was not a party) from all 
claim on account of the note, and offered him as a witness to prove that the note 
was executed for his individual debt. Held, that A was a competent witness for B. 
—Long vs. Story, adm’r of Story, dee’d- OOo HCO COoe OSs CHEESE BHHH OHSS BHOG S CHRO 4 
2. Upon a petition or bill for divorce, brought by a husband ayainst his wife, charging 
her with adultery, evidence of her general good character is admissible.—O’ Bryan 
vs. O’Bryan---- COS CECE HOT CECH SED CHETH HEHE OHSS OHSS EHS FEES OOF CHORE BESS 16 
3. Where several persons are jointly indicted for murder, upon a separate trial of one, a 
witness may testify as to the unfriendly state of feelings at and before the time of 
committing the offence, between the deceased and those not upon trial for the purpose 
of proving malice and general conspiracy by all.—MeMillen vs. the State. ++»++». 30 
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4- The question whether an accomplice may be a witness for others joined in the same 

noone ga himself, provided he be not put upon his trial with the others, dis. 
cussed.—ib. 

5. Upon a trial for murder the declar.tions of the deceased are not admissible in evi- 
+ apie unless they consti‘ute a part of the res gestae or are made in articulo mortis. 
ib. 

6. Presumption, 1. 

7. If a witness is equally interested on both sides of a cause, he is competent; but if 
there isa clear excess of interest in favor of the party calling him, even for costs, he 
is incompetent.— Bridges vs. Bell-+++ cesses sees cece cove sues cous sees 

8. A person interested in an estate as distributee, is a competent witness to prove facts, 
which increase the liabilities of the estate—such testimony being against his inter- 
est —-Richmond vs. Crosses. svcote cove covcce covces ccs covcce coccce 0600 ceccene 

“. If the parties to a suit bave a joint interest in the matter in suit, whether as plaintiffs 
or defendants, an admission made by one, is evidence against all.—Hurst & Salman 
Vs. Robinson SC CHEE SEES CHE THES CHET THES HEE SH BESS CETEEST CHET OEE HS SEES Bheee 

10, A instituted a suit before a justice of the peace against B, upon an account which he 
had credited by an amount whica he owed B: he ebtained a judgment for the balance 
of his account. B took an appeal to the circuit court. 'n the meantime B instituted 
sitit before another justice against A to recover the debt which the latter had credit- 
ed upon his account. On the trial of this latter suit in the circuit court, (as well as 
in the justice’s court,) A offered to prove by the record of the former suit and other 
evidence, by way of defence to the suit, that he had given B credit for the amount 
sued for in the former suit. This evidence the circuit court rejected on the ground 
that an appeal had been taken fiom the judgment of the ju-tice, and was still pending 
and undetermined. Held: that the defence which A offered to make to the suit of 
B, was a good one; and that the evidence offered by him to prove the credit of B’s 
accouut upon his own, should have been received.—rudelmeyer vs. Hughes---+-+- 

11. Slander, 1. 

2. In an action upon a covenant of seizin, as the damages are regulated by the real 
amount of the purchase money, parol evidence is admissible to prove a different 

amount from that mentioned inthe deed. But in cases where the operation of a deed 
in respect to the wnterest or estate purpcriing to be corveyed is sought to be effected, 
parol testimony is not admi:sible.—Henderson vs. Henderson’s executors«+++ «+++ 

13. Depositions, 1. 

14. Circuit courts have a discretion in the admission of evidence after a cause has been 
once closed, and the supreme court will not interfere with the exercise of it except 
when used oppressively.—Pearce, interpleader, vs. Isaac and James Danforth---.-. - 

15. Dying declarations, 1. 

16, Admissions, 1. 

17, The evidence of general bad character of a witness should not be confined to the 

single fact of want of veracity on oath.—Day vs. the State-.++++ sere seeeee eoee eee 

. Part payment, by defendant to plaintiff, of a note assigned to plaintiff, after the as- 

signment, and a promise to pay him the balance, is sufficient evidence, prima facie, 


@eee Core sees 


~s 
om 


to pruve the assignment.—Yankee vs. Crawford ++++e+ eves covessecee eovees seeeeee 479 


19. Plaintiff instituted his action of ejectment for the northwest fractiona! quarter of sec. 
35, township 49, range 17; he offered in evidence upon the trial adeed through which 
he claimed title, which describes the land conveyed as an “interest in the southeast 
fractional quarter of fractional section 35, township 49, range 17, including part of 
the town of Boonville, on the south side of the Missouri river, and in Cooper coun- 
ty,” and in connexior. with the deed he offered to prove that the northwest quarter 
of the section was fractional, and was the only fractional quarter in the section ; and 
that part of the town of Boonville was situated upon it, and that no part of the town was 
situated on the southeast quarter ; all of which evidence the court excluded. Held, 
that the evidence was properly excluded—that the description in the deed by metes 
and bounds as surveyed and numbered under the acts of Congress isthe particular and 
leading description, and is sufficient to ascertain the premises, and the balance of the 


AGE. 


69 


82 


87 


131 


360 


422 


i) 


description should be rejected-- Hart! vs. Rector & Dobbins- +--+ e+ +++ cess eee voce) 498 


20. Where the objection to evidence goes to the sufficiency of the proof, and not to its 
competency or relevancy, it is matter for the determination of the jury-- Patterson vs. 
McClanahan SSH EE CHES See SEe CHEE SHES COTES CHES SHELF CHHHES BETES SHSEES SHEHEEE 

. Where evidence has been given, upon which a jury might find a verdict, its sufficien- 
ey should be submitied for the determination of the jury, and if it be excluded by 


ie 
~ 


the court it is error-+- Winston vs. Waleges.. COS COOH Sete seeeee CHF CERSES SHEE © 69 


22. St. Louis Commons, 1, 2, 
23. Witness, 3. 
24. Practice, 13. 
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ERASURE. 


Where a person executes a note joiatly with another, if the payee and other. joint 
promisor alter the time of its maturity, without his knowledge or consent, it is void 
astohim, But if after such alteration is made, he assents to it, he adopts it as al- 
tered, and it is binding upon him-- King vs. Hunt-ovsceseee veee cece cess cove coeeee QF 


FIXTURES. 


— 


. Landlord and Tenant, !. 


— 


FRAUD. 


. Where the payee of a note merely advises the principal to carry his property to a bet- 
ter market, out of the State, sell it, and return and pay his debts, and if unable to 
pay all, to pay pr» rata, is not a fraud upon and will not operate as a release to, the 
securities in the note-- Hawkins & Blackwell, adm’rs of Blackwell, vs. Ridenhour- 125 
Parties an‘ privies cannot allege their own frand as a ground for varying or avoiding 
a deed-» Hendesson vs. Henderson's executors. cove eseeee seve seve ve teseee coeeseee 15] 


GARNISHMENT. 


. If the maker of a note be notified of an assignment of it before he is summoned as a 
garnishee, the assignment coustitutes a valid defence to the garnishment. If, how- 
ever, this defence should prove unavailing under the garnishment, and judzment be 
rencered against him, it cannot affect the right of the assignee to recover the debt— 
Gates vs. Kirby,- coe cco © 0000 00.00 0000-0900 0068 69.0000 Wccce cece s ceeocs possse conese sd IDE 

A special deposit of coin does not constitute the depositary a debtor within the mean- 
ing of the sixth section of the act concerning executions, so as to subject him to a 
garnishment upon an execution against the depositor-—Wood vs. Edgar,.+-+++« se++ 45] 


HUSBAND AND WIFE. 


1. If a woman who usually acts as the agent of her husband in his absence, borrows 
money an] purchases prope:ty with it, which is afterwards used and claimed by him. 
the husband is liable for the debt, although he was never spoken to about it—Burk 
VS) Howard,+++ees eseeee soecee . eee Coccce ee evsccee QHI 
If a woman who usually acts as the agent of her husband in his absence. borrows 
money under such circumstances as would make it the debt of her husband, and suf- 
fers the same to remain unpaid for more than six years, a promise by the wife in the 
absence of the husband, would take the debt out of the statute of limitations, and re- 
vive it against him-- ib. 


iw 
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eoeeee bees wees eee ees eeeeee ee 


bd 


INDICTMENT. 


. An indictment for a violation of the 8th section of the act of this State entitled an 
“act to sustain the credit of the State,” approved February 16, 1847, which follows 
the words of the act, is good—The State vs. Hereford, +++++e e+e seeeee veveccee eee 3 
. An indictment which alleges that the defendant sold liquors “to persons to the grand 
jurors unknown,” is supported by the testimony of a person who swears that the de 
fendant sold liquor to him; unless it further appears from the evidence that the grand 
jury knew the witness to have been, in fact, the unknown person alluded toin the in- 
dictment—Hays vs. The State, --+ese sees cece seccce voces soeeee sreeee secess vose DAG 
If an indictment fails to state the time when the offence was committed, it is bad— 
Irwin vs. The State, COCO CHS HES See CH oeEe SHH EES CHEE TEES SHEE HHS CHesee Hee 306 
An indictment for a violation of the 4th sec. of the “act to prevent illegal banking, 
and the circulation of depreciated paper carrencv, &c.,’’ which describes the offence 
in the words of the act is good—The State vs. Presbury, «+++ sees sees ceeeee coeeee S42 
. Several persons may be jointly indicted for a violation of the ‘‘act to prevent illegal 
enente and the circulation of depreciated paper currency, &c.’’--ib. 
. Bar, 1. 


-_ 


no 


> 


or 


INFANTS. 


1. If a judgment be rendered against an infant defendant who appears by attorney, he ma 
at any time after he arrives at full age set the same aside, upon motion-- Powell 


vs, Gott, oreece POCO COOH, CHOe FE FEOe OHOS COFE OHHH FOES COOH OHHH HHS THREES BHOS Cees 458 
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INJUNCTION. 


1. Where two justices of the connty court grant a writ of injunction to stay proceedin 
upon an execution in the hands of a constable, although it may be the duty of the 
elerk of the circuit court to issue the writ, and not justices, yet if they do issue the 
writ, it (though informal) is sufficient authority to the constable to stop all further 
proceedings upon the execution--The State, use of Kirkland, vs. Ferguson et al. 


INSTRUCTIONS. 


I. An instruction which, in effect, tells the jury that they must find a verdict for either 
party, ° erroneous, and it is good cause for reversing a judgment--Scoggins vs. Wil- 
son etal.,--+- eee. e C8888 seeese e@ eevee © POSH DEE SHES CHEE SHEETS COO COFFE OH88 -H +6 oy 

2. Where the circuit court gives an instruction to the jury, embodying the principles of 
law, applicable to the facts of the case, the supreme court will not reverse the judg- 
ment because the circuit court refused an instruction which was the converse of the 

one given-- Hurst & Salmon vs. Robinson, «+++ ees coecee coveee C00 cc cece 0008 cece 

3. If the instructions given by the court be not objected to, at the time they are given, 
and the giving them be not assigned in the motion for a new trial, the supreme court 
will not consider them--Gordon vs. Gordon «++e csccee ceccee coccce cocces o0ee cece 

4. Where the instructions given by the court contain the law applicable to the facts of a 
case, the supreme court will not disturb the finding of the jury, if the evidence war- 
rants it-- Von Phul & McGill vs. Moffatt, eeece cesses cece ce voce sone 

5 Where no instructions are given, or where those given are correct, the testimony must 
greatly preponderate against the finding of either the court or jury to warrant the in- 
terposition of the supreme court-- Allen, to the use of Todd & Krum vs, Garesche, 
Adm’r of AngON-«<-« eee eeee e0ee oe oe 

6. The action of the circuit court in giving or refusing instructions will not be reviewed 
by the supreme court, unless it be assigned in a motion for a new trial-- Vivion vs. 
Lafayette county,++++ «++++« 

7. Where the instructions given by the circuit court preperly put the questions presented 
by the evidence before the jury, the refusal of others is not sufficient ground for rez 
versing the judgment--Huntsman vs. Rutherford et al.,++++ e+++ e+. 

8. Although instructions asked by a party and refused by the circuit court assert correct 
legal principles, according to the facts assumed by them, yet if the jury by their ver- 
dict have negatived the hypothesis upon which the instructions were based, the su- 
preme court will not interfere with the judgment--Patterson vs. J. & J. Mc- 
Clanahan, «+e core cove coon cove 

9, Non-suit, 3. 

10, Instructions which contain mere abstract legal propositions, not arising necessarily 
from the facts of the case, onght not to be given--Greely & Gale vs. McNabb,..«- 

11. Where a correct instruction asked by a party has been refused, but afterwards given 
substantially in another form, the refusal to give it in the form asked is not good 
cause for reversing the judgment.- Darby vs. Charless,++++ s+++ eoee so seee seve ooee 

12. An instruction which is calculated to rrislead the jury by withdrawing from their in- 
quiry material facts, is improper, and itis good cause for reversing the judgment-. 
Sigerson vs. Pomeroy & Andrews, eeee oe C0 0e 1008 Cece cece cece Coes cece coceee Coes 


INSURANCE. 


eeee C888 oeeee e eeee coos ee ereee © eee cove cess 
S808 COCS Ceeeee CHOSE CHESS CHEESE Le Se eeeeee eee eee 


eee eeeeee Sere 


COC CEST CHEESE CHFT SHES CHSHHS CHET SHES CHES BEEeEe 


1, If the owner of property insured, upon being notified of its loss, abandons it and no- 
tifies the underwriters of the abandonment, from the time of the abandonment the 
underwriters become the owners of the property, whether they acccept the abandon- 
ment or not, provided the loss happens from one of the perils insured against.. 
Gould vs. Citizens Insurance Co.yereegeres SOOe COL GOOe OOOS OCOOE CHE EES Seeeee Coes 


INTERPLEADER. 


1. An interpleader cannot be entertained in a suit under the act ‘concerning boats and 
vessels-- Garrison vs. McAllister & Co., CO oes Ce oe Oe OEE OOOH COEFF eEee CEHe BeE8 


INTEREST. 


1. All judgments, rendered since the act approved January 15, 1847, “regulating the in- 
terest on money,” took effect, can bear only six per cent. interest, no matter what in- 
terest the instrument, on which the judgment is founded, bears-- Hawkins & Black. 

well, Adm’rs of Blackwell, vs. Ridenhour,- CeCe CHEE OOOH OES OOEe HOSE LECCE cose 
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PA 
2, A bond or note for the payment of a sum of money on a specified future day, “with 
eight per cent. interest,’’ does not bear interest until the debt becomes due-- Ayres vs. 
Ha GZ, ce ee Oe eS HA He SHES CHHS CHS SHEERS CHHHEE FETS SESE EE COHF CEES HHS OHSS SHES BEE 
2: Where the plaintiff paid money, in another State, for the use of the defendant, the jury 
may give the plaintif interest according to the law of this State, unless the defendant 
shows that the rate of interest in the State where the ijiability oceurred is less.. Hall 
vs. Woodson, Adm’r of Scott, «+++ oss sees secuee cove cece cece eves senses cece oeee 


JUDGMENTS. 


1. A judgment confessed before a justice of the peace on a day not his law day, is void 
eeHunter etal. vs. Reinhard, -++s +++ cece sone coer cece oe cece oe oe cece cece cece 

2, The detendants were indicted jointly, for permitting gaming in a house occupied by 
them. The jury assessed a fine of fifty dollars against the two. A joint judgment 
was rendered against them for the amount of the verdict: Held, that if any error was 
committed by the court in entering a joint judgment against the defendants, it was in 
their favor, and they have no right to complain-- Barada & Barada vs. The State... 

3. Interest, 1. 

4, As. ign ments, 1. 

5, Where a special judgment bas been rendered against a debtor, without a personal ser- 
vice, under a proceeding in attachment, upon the death of the debtor aiter the rendi- 
tion of the judgment, the lien of the attachment is lost. Nor can such judgment be 
made the basis of any proceeding in the county court; nor can an execution issue 
thereon-- Harrison vs. Renfro, PLS CO CHEE OHSS FOES OHS CHES CHES FHS SHEE CHES COE 

6. Replevin, 1. 

7, Plaintiffs sued the town of Carondelet in an action of debt; the process was served 
upon the chairman of the board of trustees; before the suit was called he ceased to 
be chairman, and anoth-r person succeeted him; a judgment by default was ren- 
dered; during the term the successor filed a motion to set aside the judgment by de- 
fault; the motion was sustained by an affidavit, “that the late chairman cf the board of 
trustees, who had neglected to attend to the suit, had ceased to be such chairman 
that the affiant was his sucessor, had attended to the suit as soon as he heard of it, 
and was advised by counsel, that the town had merits and a just defence to the ac- 
tion; the court refused to set aside the judgment by default. Held, that the circuit 
court did right; that although the affidavit could be held sufficient on the score of 
merits, it disclosed a want of diligence on the part of the corporation-- Town of Ca- 
rondelet vs. Allen’s Exr’s, cocee © ceccce cece seccce cocce e eccce O-0.006046 C6geee cobs 

8 The counsel for the defendants intending to be absent during the term to which this 
cause wasreturnable, engaged the services of another attorney to attend to his causes 
generally; he gave the attorney thus employed a memorandum of his cases; in this 
memorandum, the present case was marked “Webster vs. Harris & Williams.” Up- 
on examining the docket, the substit: te attorney found no such case upon it. The 
cause was docketed by the clerk, “Webster vs. McMahan, &c.,’’ when the cause 
was called, no counsel appeared; a judgment by default was rendered. A motion 
was made to set aside the judgment, which was overruled. ‘The judgment of the 
court below overruling the motion affirmed-- Webster vs. McMahan et al., «+++ «++. 


9. Bar, 2. 


JURISDICTION. 


1, Chancery, 1. 
2. The St. Louis court of common pleas has not jurisdiction of actiohs, instituted under 


the act of 1843, to enforce ‘‘liens of mechanics in the city and county of St. Louis.” 
Hammond & Judd vs. Barnum, --:- PCOS COCO ES CHEESES CESEHE CEH CHOSS FHOHEES BEeese 


: JURY FEE. 
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1, That provision—in the third section of an act of the general assembly, entitled ‘an act 


to promote the payment of jurors in S!, Louis county,” approved January 29, 1847, 
which requires that a jury fee shall be taxed as part of the costs of every judgment 
rendered against a defendant in a criminal proceeding—is constitutional..The state 


vs. Wright CO COHHHE SHHS CHOTEHS CHET THOS HES CHEESE CHES CEHHEH BHOEESS COFFS SHOHES BEE8 


JUSTICES’ COURTS. 


1, Judgment of non-suit given against a party by a justice of the eace, will not bar him 
from instituting.a new suit for the same cause of action-- Ellington vs. Crocket-... 


2. Authentication, 2. 
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3. If a party who a 
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to the court of common pleas, fails to pay to the clerk the jury fee as required b 


the act approved 29th-January, 1847, the court may declare that the judgment of the 


justice shall be affirmed upon the appellee’s filing a proper transcript and paying the 
fee-- Hardison vs. Steamboat Cumberland Valley---- mad tees eeees woes a8 eae 


LANDLORD AND TENANT. 


1. Personal property which is necessarily connected with the freehold by a tenant, for 


the purpose of carrying on the trade or business for which it has been demised to 
him, (such as a hydraulic press, used by a tallow chandler, let into the ground and 
’ walled up with solid masonry, the wooden portion of which was nailed partly to the 
floor and partly to the rafters of the building) does not thereby “attach” to the 
realty, but remains the chattel of the out-going tenant, and may be removed by him 
at the termination of his lease-.-Finney vs. Watkinus---- «. oes cece cocces 


LIENS. 


1. In order to enforce alien given by an act entitled ‘an act for the better securing of 


mechanics and others erecting buildings, or furnishing materials for the same in the 
city and county of St. Louis,” approved February 24, 1843, the person claiming the 
benefit of the act, must commence an action within ninety days after filing the lien, 
Lee & Donohoe vs. Chambers + -+++ eee ceeeee seseee oe eee: 
2. By the 30th sec, of the 7th art. of the act concerning ‘practice and proceedings in 

criuinal cases,’ the State has a lien upon the property of the defendan, in case of 
conviction, from the time of arrest or the indictment found, whichever should first 
happen, which cannot be divested by any subsequent assignment—not even to coun- 
sel to assist him in his defence. The arrest of the defendant by an officer without a 
warrant, is sufficient to attach the lien of the State-. McKnight vs. Spain-.---. eeee 


2. The claim of a clerk upon a boat for wages, is not a statutory lien upon the boats it 


is only a personal demand against the owners--Steamboat Globe vs. Herbert-«++.. 


4. Boats and Vessels, 5. 


LIMITATION. 


1. In the year 1841, A was residing in the State of Virginia, and owned a negro woman. 


In the month of March of that year, B stole the woman, and took her to a point near 
the line between Virginia and Kentucky. -At this place, C,a creditor of B, anda 
citizen of this State, }.urchased the woman from B, and immediately brought her to 
this State. C afterwards sold the woman to D, who sold her to E, who sold her 
to defendant. A died in Virginia, in February, 1846, having never ascertained 
where his slave was. Plaintiff became the administrator of A, in this State, 
on the second of April, 1817, and instituted this suit on the 8th of the same 
month, for two children of the woman; having ascertained the above facts after the 
death of A‘ Held, that the statute of limitations commenced running against A 
from the time B returned to this State with the woman. That, although A did not 
know where his slave was, and was ignorant of the facts necessary to énable him to 
institute suit, that ignorance was not occasioned by the improper conduct of fhe 
defendant, and did not deprive defendant of protection under the act. That A hav- 
ing died within five years after his cause of accrued, in order to prevent a bar b 

limitation, plaintiff should have commenced his suit within one year after his death. 
‘That it was not necessary for the defendant to make out five years possession by 
himself in order to get the benefit of the statute; but that it is the failure by the 
plaintiff to institute suit within the prescribed time that constitutes the bar--Smith 
adm’r of Taylor vs. Newby ---- eee core cree CCCC eC eee ee BESS COEe BEE @ 


2. It is the settled construction of acts of limitation, that when the act commences to 


run nothing stops it.—Ib. 


3. Absence from, or non-residence of a plaintiff in this State, does not prevent the run- 


ning the statute of limitations.—Ib. 


4. The term ‘‘beyond sea” in the first section of the “statute of limitation” of 1825, means 


without the United States.” (The cases of Shreve vs. Whittlesey, adm’r of Whit- 
tlesey, 7 Mo. Reps., page 473, and Bedford vs. Bradford, 8 Mo. Reps. page 233, are 
overruled by this decision,)-» Marvin, adm’r of Bates vs. Bateg+-++.+ sssese seeeee 


5. Adverse Possession, 1. 


MALICE. 


I. Deliberation, premeditation and malice, may be inferred fromthe circumstances con- 


PAGE. 
peals from the judgment of a justice of the peace in 8t Louis county 
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nec‘ed with the killing--Green vs. The State, «+++. sees sss cece cccecscecees esos SOL 


2. If matice appears to have existed at the time of killing, it is sufficient, and it is not 


necessary to prove that it existed any length cf time previous, --ib. 
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MASTER AND SLAVE. 


1, The master is not responsible for the wilful and wanton acts of his slave, except 
where the statute has expressly provided. If,therefore, a slave feloniously kills the 
slave of another, the ma-ter of the slave who perpetrated the act is not liable to the 
owner of the slave killed for the injury he sustained by the loss of his slave-- Ewing 

vs. Thompson, SOS Oe SHH S CEOS COLE SHEESH CHEESES BEHEES CHHSES CHEESE OHSS SES ° 


MISNOMER. 


1, If two nam’s have the same original derivation, and both are taken according to com- 
mon use to be the same, though differing in sound, the use of one for the other is not 
a material misnomer-- Wilkersonivs. The State, ooo coos cove sees coee eveves eovees 


MISSISSIPPI RIVER. 


1, The Mississippi river, from the northern to the southern boundary of the State of 
Missouri, is one of the waters of the state referred to in the statute concerning boats 
and vessels --Swearingen & Couill vs. Steamboat Lynx, «+++ coerce oeee seveee cove 


MORTGAGES. 


1. A executed a note to B for the purchase of a tract of land on which C had a mort- 
gage The note was by agreement, to be paid by instalments, to mect the instal- 
ments on the mortgage; A failed to pay B, by whieh B was prevented from paying 
the mortgage debt. CC foreclosed his mortgage, and A became the purchaser of the 
land which was sold to satisfy the mortgage debt. B obtained a judgment at lav, 
against A upon the note. A filed a bill asking to be relieved from payment of the 
judgment. Heli that A, by his own fault, caused the failure to pay the mortgage 
debt, and is not entitled to relief-- Clark vs. Condit, -+++++ seesee seve cove core sevees 


NEW TRIAL. 


1, Where the evidence before the jury is such that they might find a verdict for either the 
plaintiff or defendant, a new trial should not be granted--Fallenstein vs. Boothe--- 
2, The jury are the proper persons to estimate the value of character, and to assess the 
requisite or appropriate amount of damages for any injury thereto; and unless their 
estimate be an exorbitant one, or such an one as at first blush would appear the off- 
spring of malice, or exceedingly improper bias on the part of the jury, it is improper 
to grant a new trial, eocce Sr0i6 ee 00:00 ewenien cen © Cecee cove coves. coe © ceccce 0000 cece 
3. The overruling a motion for a new trial is properly a subject which comes before the 
sound discretion of the circuit court; the supreme court must see that this discretion 
has been abused before it will interfere--Steinman vs. Tolivar,-+ eee sees coos sees 


NEW MADRID CERTIFICATES. 


1. School lands, 2. 
2. Spanish grants, 1. 


NON-SUIT. 


1, A party cannot be compelled to take a non-suit-- Martin and wife vs. Henley,--++-- 
2, The fact that the attorney of the plaintiff submitted to a non-suit, under a misappre- 
hension of the purport and meaning of an instruction given by the court, is not good 
cause for setting itaside-- Pearce, interpleader, vs. Isaac and James Danforth,-++++ 
3. On the evening when the cause was submitted to the jury, the court, by consent, gave 
certain instructions; the next morning the jury returned into courtand informed the 
court that they couid not agree upon a verdict; the court then withdrew the instruc- 
tions given and gave new ones. Held that the plaintiffs had a right to take a nen- 
suit after the new instructions were given before the jury retired-- Hensly & Wright 
vs. Peck & Barnett, OO COOe OOOe COS OOOO BEES EH FC OFF HOH THEE COOH HES OHEEES CHEE ED 


NOTICE. 


1. A sold to B and Ca tract of land---executed a deed acknowledging payment of the 
purchase money. Below the deed and bofore the certificate of acknowledgment, 
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there was a memorendum (purporting in the body to be the act of both, but was 
signed by B alone,) stating that one of the payments was still due, and that the land 
was bound for the payment of it. Before this deed was recorded B and C sold and 
conveyed the landto D. A filed a bill to subject the land to Eeymen: of the pur- 
chase money. Held, that the memorandum at the foot of the deed was sufficient to 
— D, the subsequent purchaser with notice of the lien--Scott vs. McCullock 
et Bl eeee cove coes CHS Seeses GCOHH CEH HHH SHEEHS GOES HHSE FHHE BHESES BEREES Cees og 
2. Courts may take judicial notice of the abbreviations of aman’s christian name.. Wea- 
ver, to use of Webb, vs. McElhenan,-++++++++eeseees sese cece 
3. If the publication of the notice to creditors required by the 20th section of the 2nd 
article of the act concerning the administration of estates, be not commenced within 
thirty days after the grant of letters, debts against the estate are not barred, after the 
~ of three years--Hawkins & Blackwell, Adm’rs of Blackwell, vs. Riden- 
OUF, e228 eeecce sess ee oO Cees Coes SOLES EES COSe EEEE eee 
4. If an endorser of a negotiable note, with a knowledge ot the failure of the holder to 
make a demand upon the maker or acceptor, makes an unconditional promise to pay; 
or acts in such way as to show an acknowledgment of his liability, with a full 
knowledge of his discharge trom his responsibility by the laches of the holder, such 
acts are an implied waiver of due notice of a demand upon the maker or acceptore« 

Ss. & W. Wilson vs. Huston, ++e« eoee coos eeesee eo 
5. Bonds and notes, 5. 
6. Where A had heard B say that he had an unrecorded deed for certain lands, it is suf- 


ficient to charge A, who subsequently purchased the lands, with actual notice of the 
title of B-- Mense Vs. McLean, --++ eee coee eeeee 
7. Bona fide purchasers, 1. 
8. Change of venue, 2. 


eeee tees eeeese cose 


ee cose eeee eeee eeee O88 oe 


COC CHES CHEE CEES CEREEH CHEE Oee8 


OFFICER. 


1. Upon the trial of a suit brought by an execution creditor against an officer upon his 
ond, for a failure or re‘usal to execute a writ, the return made by the officer upon 
the writ, is evidence in his favor to show an excuse for not executing it--The State, 
use of Kirkland, vs. Ferguson et al.,++++ ++ cece se, ccee cee -cocccecececces seeeceees 

2. An officer has until the return day of a writ, to execute it; and if within afew days 
previous to the return day he be restrained from further proceedings upon it, by in- 
junctions, he is not liable for failing to execute it sooner, unless the plaintiff shows 
special circumstances which would make it his duty to execute it sooner, and his re- 
fu-al and that in consequence thereof, the plaintiff has suffered loss--ib. 

3, Where an officer under color of his office proceeds to execute process and collect mo- 
ney under it, his securities are liable for a misapplication of it, although the writ 
may be defective, erroneous, or even totally illegal--Rollins et al. vs. The State, 
use Of Duvall, et al., «+ +e ccee cece woes cece cece cecccs erence ee er 

4. The mere application to the court by the plaintiff for an erroneous or illegal order, 


upon which a writ issues, is not such an interference as makes the executive officer 
his agent--ib. 


PARTITION. 


1. Plaintiffs, heirs of A, joined others in a suit for partition of certain lands; an order 
of sale was made; before the sheriff made his report of the sale, defendant, who was 
the administrator of A, applied to the court for an order that the proceeds of the sale 
going to the heirs of A should be paid over to him for the benefit of the creditors of 
A. The court, having been first satisfied that the estate was insolvent, made the or- 
der. Held, that the order, although somewhat informal, must stand, complete jus- 
tice having been accomplished by it--Langham vs, Darby,-++++++ cess eeee cove cece 


PLEADING. 
1. Profert, 1. 


2. A petition under the act to reform pleadings and practice, must substantially set forth 


facts which, under the rules and principles of law, would entitle the plaintiff to a 
judgment. - Biddle vs. Boyce, Pees ceeecceesseces 


Seeee esses ese sesese eetseeoesesseeeseeee 


PRACTICE. 


1. No ground of error will be considered in the supreme court which has not been as- 
signed and relied upon in the court below--Lang vs. Story, adm’tx of Story dec’d-» 
2. Where a chancellor directs issues of fact to be made, which are tried by a jury, the 
finding is to be regarded as verdicts at common Jaw. The supreme court will not 


disturb them except in a case of clear and improper finding, or of misdirection by the 
eourt--O’ Bryan vs. O’Bryaneese SORCCEE SES SCHHHHS SHEE CESSES SHETESH CESSES CHOEES OF 
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3, A suit on behalf of a lunatic must be instituted in the name of the flunatic, and not 


PAGE. 





in the name of the guardian-- Reed, guardian of Tolson vs. Wilson & Garneres--.0 28 


4. In an action of replevin, ‘‘where the plaintiff fails to prosecute his suit with effect,” 
the assessment of damage is imperative, and may be made by the court, if neither 
party requires a jury--ib. 

5, A bill, which seeks to establish, against several persons, demands which are similar, 
based upon the same facts, and growing out of, and depending upon the same princi- 

les, is not multifarious-- Martin vs. Martin, adm’r of Martin«++s evcees cocces ovve 


6, Justices courts, 1. 


7. Non-suit, 1. , 
8. In order to correct an error of the circuit court in improperly granting a new trial, 


the party Sony eein should tender his bill of exceptions, and abandon the case at 
that point-- artin and wife vs. Henley - eee cones © COCO Coeeee CeeFes BESS CHeEEe Cee 


9, Change of venue, 4. 
10. In order to correct errors of the circuit court in excluding or rejecting testimony, or 


in giving or refusing to give instructions, the party complaining must file his motion 
for a new trial-- Pogue vs. The State, use of Harbines++ eseeee sees eves coos seen 
11. Under the late act concerning pleadings and practice, although the bond or note 
which is the foundation of the action is to be filed, it does not become a part of the pe- 
tition, nor is it necessary that it should be included in the copy of the petition which 
goes out ‘vith the summons-- Hadwen vs. Home Mutual Ins Comesse cere soos voce 
12. Plaintiff after giving his evidence took a non-suit, and before the jury had dispersed 
but after the non-suit had been entered upon the minutes, he aeed the court to can- 
cel the order of non-suit and allow the cause to proceed; this the court refused; al- 
though in matters of practice much latitude is allowed to circuit courts, in this case 
the reasuns for theSapplication, as appear in the record, make it manifest that the sub- 
stantial ends of justice would have been promoted by cancelling the order, therefore 
the judgment # 
13. A party is not bound to read the whole of a record offered by him in evidence, but 
only such parts as he may deem necessary to prove the facts which he desires to 
establish; the opposite party has a right to have the balance read or such parts as he 
may deem material to his side of the question-- Haile vs. Hill et al.++++ sess sees eee 


PRACTICE IN THE SUPREME COURT. 


. Where the oijection to evidence is irrelevancy to the issue, the supreme court cannot 
settle the point unless all the evidence in the cause is preserved in the bill of excep- 


tions-» McMillen vs, The State++++ sesees seeee @ ceccce cco Wed ce bees 60 6006 ebdedalee'6 


2. Practice, 1. 
3. Where no part of the evidence given on the trial of a cause is excepted to, and no in- 


structions are asked, the supreme court will not distu:b a verdict found by the court 
sitting as a jury, if the evidence warrants it--Reed & Reed vs. Harrington++-- «+++ 
4. Unless the objections made in the circuit court to the reading of depositions specially 
point out the grounds of objection, the supreme court will not consider them-- Du- 


vall vs. r, & Tt. Ellis --eess COCO ceeeee Seeeee ee © eeeres COCO Coe e CHEF CHES FEROS 


- Instructions, 3. 
. Where an appellant makes no point for the consideration of the supreme court, and 


the record presents no error, the judgment of the court must necessarily be «ffirm- 
ed-- Isbell vs. The State -.+. CO COS COOH COO OHS CHES OHSS SHES SHES CHEE SHES BH8F Oe 
- Amendment, 2. 
. Instructions, 4, 5. 


. Evidence, 14. 
0. Where no bill of exceptions is preserved, and where the record does not show any 


au 


= «© CO =2 


judgment must be affirmed--Cannon vs. The State. 

11. The supreme court will not somniiee any thing as a pas for reviewing a proceed- 
ing or judgment of the circuit court which has not been finally passed upon by that 
court, either in a motion for a new trial, if the aileged error has relation to proceed- 
ae ee the trial, or in arrest of judgment if relating to pleadings-- Warner vs. 
OTIN eeee cove oes OC Cece cece SOs SECS BESS SEES COH~ FH0G CHES SEES HSE HOH EHH OHHH OH8 

12. Where the circuit court upon the last day of the term refused to enter upon the trial 
of a jury cause, and continued it, it isa discretion which the supreme court will not 
interfere with, if it is manifest that the party complaining sustained no injury-- Hall 

vs. Woodson, adm’r of Scott +++ ~ COOH COTS COS COTS Bees SHEEEEST AH HHEEED CHHH FOES HEP 


13. Practice, 12 ae ee 
14. If no exception be taken to the decision of the circuit court at the time it is made, 


the supreme court will not review it--Gates et al vs. Hunter et ale-++ ++ ++ sees vere 
15. Where the circuit courts refuse to set aside a judgment by default, the supreme 


— motions made by him, the 


exceptions taken by the plaintiff in error to the opinions or decisionsof the circuit court 
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the court is reversed--Collier vs. Swinney ++++ s+++ sees seeeee coos ATF 
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16. Bill of exceptions, 2. 










































































3. A person indicte 

















4. Trustee, 4. 

5. Sheriff, 5. 

6. Slaves, 2. 

7. Bills of Exchange, 1. 

































































































against the defendant for contribution. 


INDEX. 


PROFERT. 


akes a verbal contract discl 


PRINCIPALS AND ACCESSORIES. 


1. All persons who are present at the time of killing are principals, although only one 
perpetrated the act, provided all are proven to have conferated and engaged in a 
common design, of which the act of killing is a part--Green vs. The State--++ «.se+- 


PRINCIPAL AND SURETY. 


1. No delay on the part of the creditor, will operate to release the security, which 
would not act as a bar for the principal-- Hawkins & Blackwell, adm’r of Black- 
well vs. Ridenhour-+++ «+++ «+. 

2. Plaintiff and defendant were bound as securities; plaintiff accepted a conveyance of 
property from the principal debtor, to indemnify him as security; the trustee, under 

the direction of plaintiff, sold the property for an amount sufficient to pay the debt, 

but never collected the money; plaintiff paid the security debt and bronght assumpsit 


Held that the action could not be maintain- 
«-Chilton’s adm'rs-vs. Chapman---- COROT CHES HEE Coos OLE OOES eee Orne O08 oe 


9. A factor must strictly follow the orders and instructions of his principal, and a de 
ture from them will be at his own risk. 


presumption-+ Mar 


PAG 
court will not interfere, unless it appears that injustice has been done to the party 
complaining -- Faber vs. Bruner----« OCS OHSS Coes CHES BEES OHSS Seeee 


17. Where the merits of the case have been fairly placed before the jury the supreme 
court will disregard all informality in making up the issue-- Darby vs. Charless.-.. 600 


PRESUMPTION. 


1. Where a father upon the marriage of his son, delivers to him a slave without any ex- 
lanation at the time of his intention whether it is a gift or a loan, the presumption of 

aw is that it isan absolute gilt; and where the property thus delivered, remains a 
considerable length of time in the possession of the son, it should require the clearest, 
most direct and uncontradictory evidence to rebut this 
Martin, adm’r of Martin o-occe cove cove cece veces ccccee ee 


PRINCIPAL AND AGENT. 


1. When the affidavit required, b 
mand against an estate for al 


tin vs. 


ee ree os 


the administration act, of a claimant presenting a de- 
wance, is made by an agent it must appear froin the 
affidavit itself that the agent had ‘‘the management and transaction of the business 
out of which such demand originated,” or that he “had the means of knowing per- 
sonally the facts required to be sworn to.’’--Peter (of color) vs. 
Evans---« sees ceee eons C888 cose 
2, Although an agent at the time he m 
his agency, and gives the name of his principal, it does not necessarily follow that he is 
not personally liable. Whether the credit was given to the agent or his principal is 
in such cases a question of fact to be determined by a jury from the conversation 
and acts of the _— at the time of making the contract--Hovey vs. Pitcher 


ing, adm’r of 


oses to the other party 


for selting liquor without license, cannot excuse himself upon the 
ground that at the time he did the act he was in the employ of another 


person, and 
sold it as the agent of that person--Hays vs. The State +--+ ++++ sees sees vee 


ere ees 


8. Defendant employed an agent to sell fcr him a stock of goods in the city of St. Louis; 
to facilatate the sale, the agent purchased from the plaintiffs and others, additional 
goods “in his own names” defendant afterwards knew of the purchases and sanction- 
ed them by his consent. Held that he is liable for the purchases thus made-- Little 
vs. Stettheimer & Brother----- 


eeeee 


. It the plaintiff fails to make profert of the instrument of writing mentioned in his de- 


ar- 
If he does with proper care and iihiguane, 
faithfully and bona fide, carry out the orde:s of his principal, and yet a loss accrues, 
it must fall upon the principal-- Sigerson vs. Pomeroy & Andrewse+++ esse. . 

10, Whether a factor obeys or disobeys the instructions of his principal is a question of 
fact for the finding of the jury--ib. 


@ eee Cees cesses 541 
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PAGE. 
claration, and which is the foundation of his action, it is a substantial defect in the 
declaration-- MeCormick vs. Kenyon & Rockford++++ sess. sees sees cess cseevcese 13) 


REPLEADER. 


1. Courts should not award a repleader, unless the ends of justice require it-. Walker 
vs. Seymoure+-> OOS SHE FHSS CHES COS OES CHES COFFEE OSS OSS HSH seeeee Hee oe & 592 


REPLEVIN. 


. The judgment required by the 8th scction of the act regulating the action of replevin, in 
case the plaintiff fails to prosecute his suit with effect and without delay is a final judg- 
ment. When such jucgment is rendered by the Law Commissioner for the county of St. 
Louis he cannot set it aside. Maids vs. Watson C0 ee ee COS OOo Ceo ETe CHE. CH8H8s CEES 


SCHOOL LANDS. 


. A became the purchaser of certain school lands in the county of Chariton:—he executed 
bonds for the purchase money, to the county for the benefit of t’ @ inhabitants of the 
township,in which tie land lies, On the 6th day of February, 1847, the General Assem- 
bly of the State, passed an act, which “authorized and required” the county court of 
Chariton county, to make an order rescinding the contractof sale to A, and to cancel the 
bond for the purchase money. Held that the above act of the General Assembly is un- 
constitutional, and that the inhabitants of the township are entitled to the accrued inter- 
est upon the bone-- Butler, relator vs. Chariton county court+ +++ eecsee seseceseceee 112 
2. The title of the State of Missouri to the 16:h sections granted by the act of Congress of 
March 6, 1820, for school purposes, is not impaired or destroyed by the previous loca- 


tion of a New Maric certificate upon these eections-- Kennett. et al vs. Cole county 
ee 006 808 eee 2ee8 139 
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SEAL. 


1, To authenticate a public record by the private seal of an officer, the sealing should be by 
an impression upon wax or other te!.acious substance. A scrawl is not sufficient. -Gates 


vs. The State voce COOe ooo Oe OOOS OS OFT EOE HEHS CHES OHSS OHSS CHEF OHHH HHH HSH HH- 88 11 


SEARCH WARRANT. 


1. A search {warrant is not admissible in evidence for any purpose, unless it appears to have 
been founded upon the proper oath.- Halsted vs. Brice++sesseeescreecsceceseceeeee vee 17) 

2. If any person other than a public officer. be deputed to execute sucha search warrant, the 
deputation is totally void; and if such person in executing the warrant commits a tres- 
pass, or do any tortuous act upon the property of another, the warrant will neither justify, 

excuse, or mitigate the act.—ib. 
























SHERIFF. 


1. A sheriff during his first term, made a sale of real estate, on credit, under the statute con- 
cerning partition. He was elected for a second term and gave a new bond: during the 
second term he collected the money aad failed to pay it over. 

Held, that the failure to account for the money was a breach of his first bond, and his se- 
curities in that bond are liable for the breach; that all the acts done by the sheriff in the 
— ati the second term, were only in completion of the duties incurred under the 
airst bond, 

2. The leg'slature may en'arge the duties of sheriffs during the term for which they are elec- 
ted, ind their securities are liable for the faithful performance of them-- Marney etal vs. 
State, use of Vance ececeee COC COe COO CHEESE CHSEHH CHHHES SHHHEH CHHHHH SHETHS SHSEES OG 

3. Bankruptcy, 1. 

4. Trustee, 6, 

5. Where a plaintiff, in an execution, or his attorney directs asheriff to proceed under it, in 
some way other than that prescribed by Jaw, he makes the sheriff his agent, and the see 
curities of the sheriff are not liable for his acts-- Rollins et al vs, The State, use of Daval a 
etal eccocs COCO FHESEHE COEEEH SCHHEEH CHESS SHSSSS SHEE SHS SHER HHTEE eeeeee eeoee eeeee 

6. A sheriff having in his hands an execution against A, and having received money for him 
under an execution in which he was plaintiff. «!though the money before being paid over 
to A cannot be levied upon, the court may duext it to be paid over upon the execution 
against him, unless the legal and equitable right to it has passed to some third person.- Ex 

purte Fearle vs, Lewis cceeee OOOCCO 000s CEL Oe OEEOOS SHHEEH FEEHHS HOF OFF SHOR COREE Ae? 
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SLAVES. SAH, 
1. Ifa person sells intoxicating liquors to a slave, without pecvieien from his master, 
owner or overseer, by which he is made drunk, and of which he dies, such person is 
liable to the owner for all the legal damage that may thence ensue-+Skinner et al vs 
H hes. +« CO COOLS CHES Coes CHEESES CE TEEE FHSE HEHE HHS CHOSE BEET SHOE BEES CHEe Coes 440 
2. Where a clerk in a store is in the habit of selling whiskey to slaves, without pe:mis- 
sion from the masters, owners or overseers thereof, and his employer knows of such 
habit and does not stop it—it is evidence of the employer’s agency in such sales and 
is sufficient to charge him with the consequences: -ib. 
3. Contribution, 1. 


SLANDER. 


1. Inan action for slander the defendant, upon the trial of the issue, made upon the plea 
of not guilty, may _— that the publication of the words set forth in the declaration 
was procured by the fraudulent contrivance of the plaintiff himself, with a view to 
an action -- Sutton vs Smith POCO ee COS CELE CEES OE HES SCHHS SHEE FEHR ESE SESE BEES EE8 RO 
2. In actions of slander, the words spoken are to be construed aceording to their natu- 
ral meaning and common acceptance. ‘The old doctrine, that words spoken slander- 
ously are to be taken in mitiara censu, has long since been abandoned-- Fallenstein 


vs. thecee-coccesoemeccecses POC SOLS FOSS SHES SEES HES SESS CEOS OOS CHES BOSE S 88 


SPANISH GRANTS. 


1. A claim to land by virtue of a Spanish grant and confirmation, described as follows : 
30,000 arpents 60 miles above the Osage, on the south side of the Missouri river, 
io which quantity should be comprised the river a La Mine, and also the salt springs 
which he designed to work.’’ &c., is not sufficiently specifie to bring it within the 
reservations of the act of Congress of February 15, 1811, so as to prevail against a 
New Madrid location. The claims reserved by the act of 181}, were such as hada 
fixed locality, or could be reduced to a certainty by a survey-+ Ashley et al. vs Tur- 
ley, and four other CAGES + oe coee cere ee csse cee © OFF OF EOSH OHSS EH aH ee EE HEE EEEE 430 


STAKE HOLDER. 


1, Where a person deposits money with a stake holder to be held to abide the result of a 
horse race, he may institute a common law action and recover the same at any time 
before the bet has been determined. Such recovery may be had without reference to 
any provision in the act concerning gaming-- Humphrey vs. Magee-+++-++-s++++++ 435 

2. If the bet was made in the name of the plaintiff, the fact that others were interested 
with him in the bet, does not make it necessary that they should join in the suit--ib. 


ST. LOUIS COMMONS. 


1. The title of the inhabitants of St. Louis, to the commons adjoining the town, under the 
act of Congress of June 13, 1812, must prevail over a tiile confirmed by the act of 
Congress of July 4, 1836--Swartz vs Page «++++s COCO Oe CHEE SESE Se CHOH OHHS BEEEE ot 

3. A deed regular on its face, from the city of St. Louis under its corporate seal, fora 
sei of the commons, executed under the provisions of an act of the general assem- 

ly of this state, approved March I8, 1835, is prima facia evidence that all the pre- 
requisites of that act required before a sale, have been complied with. Nor cana 
claimant be allowed to urge that the prerequisites have not been complied with un- 
less he holds a conflicting title from the city --ib. 


ST. LOUIS COURT OF COMMON PLEAS. 
1. Jurisdiction, 2. 
STATUTE OF FRAUDS. 


1, A sheriff’s sale is within the statute of frauds, and the title to land can only pass by @ 
deed duly executed: when a deed is made it relates back amd takes effect from the 
sale only so far as to affect parties and privies, and not to defeat the rights of inter- 
vening purchasers-- Hartt vs Rector & Dobbin:-->-+ COOe CHOSE Co eeee COFF CHE HELE TEOE 498 


TRUSTEE. 


1. If a trusice purchases trust property by him sold at public auction, in accordance 
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with the trust, and immediately sells it to another, for an advance price, pursuant to 
an arrangement previously made with such other person that he should not bid at 
the sale, and in consequence of which the trustee purchased the property for less than 
its value, a court of equity will compel the trustee to aceount to the cesiui que trust 
for the advance upon his purchase-- W 

2. Where a debtor without the knowledge of his creditor conveys property to a trustee 
to secure the debt, it is valid, unless within a reasonable time after the fact comes to 
the knowledge of the creditor, he disclaims it-- Major vs. Hill et al--+-++ «++ eves 

3, Where a debtor conveys property to a trustee, to secure specified debts, after those 
debts are satisfied from the proceeds of the property, the balance, if any, should be 
= payment of sueh executions, as would have priority of lien upom the 

roperty. —ib. 

4, “ a trustee is authorized by a deed of trust to appoint agents or substitutes te as- 
sist in the management of the trust business, and he accepts the trust upon the ex- 
press condition that he shall not be responsible for the negligence or malfeasance 
of any person except himself, should an agent or substitute appointed by him be 

uilty of malfeasance, a court of chancery will not hold him lable--O’Falion & 


16 


PAGE. 


asson et al. vs. English et al ++++++ ee+e --eeee 176 


247 


olk vs. Tneker eee OOS CEOS COLE SHES CEOS BEE OES COTS HHH THES HHS OHSS BOS OHEE HS 262 


3, Conveyances, 1. 

6. A debtor executed and delivered for record a deed of trust conveying certain proper- 
ty to pay a specified debt. On the same day that the deed was executed, the sheriff, 
by virtue of an attachment, took possession of the property. Held, that in a contre~ 
versy . etween the attaching creditor and the trustee, there being no evidence upon 
the point, the possession of thé sheriff is prima facie evidence that he seized the pre~ 
perty at . earlier hour of the day than the deed of trust was delivered for record ; 
and that it devolves upon the trustee to show a precedent right-- Pearce, interplead- 
er vs Isaac & James B 

7. Facts stated and discussed which the court considers insufficient to charge a partyas 
trustee-- French. adm’r of Hardeman vs. Campbell’s heirs«+++ ++ e+e s+++ sees serves 

8. A trustee cannot prove by parol testimony, without the aid of the record of the suit 
itself, the amount of costs incurred in a suit instituted by him to recover the trust 


anforth «+e COCe BOSe COO SHEE CEES BETES HHEE EH EH ST OESS BHESESE OF 360 


485 


money -- Gates et al vs Hunter et ale ..-- Oe CoP Oee OOS EE HS ESE SHOT HOTS HE OH EH EE EE 51it 


9. Where a trustee is required by the terms of the trust to invest a specific amount of mo- 
ney in lands, he is not warranted in investing part as directed, and expending the 
balance aan the land purchased, unless peculiar circumstances should re- 

uire it--ib. 

10, Where by the terms of the trust the trustee is required to invest a certain amount of 
money in funds for the benifit of persons part of whom are minors, he should be re- 
quired to invest thefull amount, although a portion of those of full age request to re- 
ceive their shares in money--ib. 


VARIANCE. 


1, The declaration averred that the defendant, on &c., at §c., by his writing obligatory, 
sealed with his seal, §c., obligated himself to pay, on &c., to A for value received 
one thousand dollars, and then and there delivered the said bond, &c. The bon 
offered in evidence, in addition to the above, contained the words ‘‘without defalea- 
tion or discount,” held that as the declaration did not profess to set out the bond in 
so —_ words, but only its substance, the variance between the bond described in 
the declaration and the one offered in evidence, is not material-.- Powers vs. Brow- 


der, adm’r &C eee. POOH COLE COFEOE HOS SHES EEE GEES SHES FESS HSH OHHH SHSFHS OHHH OHEE 


VERDICT. 


i, Where a verdict of a jury is substantially defective in omitting to find a material issue, 
the circuit court cannot supply the defect; but where a verdict is merely informal, 
the court may put it in proper form---Henley vs. Arbuckle, guardian o ree 

2. A substantial omission in the verdict of a jury may be supplied by the court, wi 
their consent, so as to make it conform to their intention. - -ib. 


WAIVER. 


], Change of venue, 1. 

2. Defendant leased to plaintiff, for twelve months, a hotel, the rent to be paid monthly— 
amongst other things, plaintiff covenanted to have certain work dune about the house, 
after the first month’s rent was received. This was not done. At the end of the 
year, in accordance with a stipulation in the lease, the lease was renewed for two 
years; the new lease contained a covenant to have the same work done. Held, that 
the renewal of the lease with a new covenant to do the same work stipulated for in 
the first, was not waiver of the damages sustained by plaintiff by reason of a breach 
of the covenant in the first lease.. “Walker vs. Seymour:-+- eves eset eee eres seer ee 
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INDEX. 


WARRANTY. — 


1, Defendant executed a deed to plaintiff, in which he acknowledged the receipt from 
plaintiff of six hundred dollars, and warranted to hima pre-emption title to a quarter 
section of land. Owing to conflicting claims to the land, the plaintiff was enabled 

<=; toenter only eighty acres of the land described and eighty adjoining it. Plaintiff 
instituted an action of assumpsit upon the common cou..ts to recover the six hun- 
dred dollars. 

Held, that the action could not bu maintained-.-Templeton vs. Jackson. ++++ esse sone 8 


WILLS. 


3}. John Taylor made amongst others, the following provisions in his will: ‘Sec. 7. I 
leave and b: queath to my grand-son, J hn Hill, the west half of the north-east quar- 
ter of section 27, town. 51, range 29; also one negro boy named Clark (son of Nell,) 
to be given into his possession when he arrives at the aye of tweuty-one years, to 
him and his heirs forever.” 

Sec. 9. I wii] that all my personal property of every kind, not otherwise disposed of, be 
sold as soun as practicable, after my death, on a credit of twelve months, my exe- 
eutor taking bond and approved security; and from the proceeds thereof and the 
money in hand at my ceath, I desirethat a] my just debts be paid, and the balance, 
if any, to be equally divided amongst my children and grand-children, each grand- 
child drawing their equal pioportion of what their ancestors would have drawn had 
they have lived. 

Sec. 11. There are yet three negroes not disposed of, to-wit: James, Nelland Tom, It 
is my will that they be hired by my executor in the county of Ray, either at public 
auction or privately. as my cxecutor may think most advisable, every year from 
my death, u..til my grand-son, John Hill, comes to the age of twenty-one years; then 
it is my wil! that they be sold, &c , 4c., and the proceeds aris.ng from such sale, to 
be equally divided amongst my children, and grand children, as before directed, in 
the ninth artic'e cf this will. 

Held, That he legacy mentioned in the 7th article 1s a vested one, and that the hire of 
the slave Claik, from the death of the testator, passed with the slave to the legatee: 
a fund having been otherwise provided for the payment of the debts and expenses. 
2. That by the ninth article the grand children take per siirpes, that is, the share of 
the deceased parent. 3. That the sale of the slives mentioned in the 11th article 
and division of the proceeds as therein directed. could not be made until the period at 
which John Hill would attain to the age of twenty-one years. The postponement 
being made on account of the condition of a majority of ihe legatees, the death of 
John Hill during his minority would not change the period fixed in the will for the 
sale and division---Hamilton, ex’r of Taylor vs Lewis, Pub. Adm’r++++ e+e seeses 184 

2. A by his will devised to his son B. and to his daughter C, in equal moities, a tract of 
land, with the provision that “if his said daughter should marry or die,” the land 
should belong exclusively to his said son. Held, that the above condition attached to 
the estate of the daughter, is in restraint of marriage, and is void--+ Williams & 
Williams vs. Cowden:--- boa bees bos au ee shee aes ie 

. Testator died in the State of Kentucky, having devised his real estate to his widow du- 
ring li‘e or widowhood; by legislative and judicial proceedings had in that State, 
the widow was empowered to sell the land an invest the proceeds in lands in this 
State. Held, that the money in the hands of the widow is to be regarded as real es- 
ate---Gates vs. Hunter--.- COOe CESS oe Hee CHES OES SEES SHES SHES SETH HHS HESS CHEE 511 

. Bar, 2. 

. The probate of a will in another State is to be regarded as a ‘‘judicial proceeding” to 
the record f which “full faith and credit” is to be given when certified comformably 
to the act of congress of 1790.--Haile vs Hill, et al-+++ «+++ o+ee eeeeeteoseetes es 


WITNESSES. 


- In discrediting a witness, a party is not restricted to inquiries into his character for 
truth; the inquiry may extend to his moral character generally-+The State of Mis- 
souri vs. Shields, appellant... COCO Code Coee CHEE CHES OHSE CHESS HH SHES SHES HHH SF eeoe 236 

. For the purpose of discrediting a witness a party my inquire as to her general char- 
acter f r chastity---ib. 

- A witness who is interested ina suit is competent to testify when called upon by a 
party claiming against his interest..+Haile vs Hill, et al-+++ ++ sees se sceecvce coves 612 


WRITS OF ERROR. 


1, The statutes of this State have fixed no limitation to writs of error coram nobis; the 
writs barred by the statute are those only which are »rought to correct errors of “6 
law--+» Powell vs. Gott-«e. COE COTE COTS Coe OEE BES BEES GHEE CELE CHEe SETS SESE eoee 45; 
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19° The following statement of the case of Bogy vs. Shoab, which was accideptalty omit- 
ted in its proper place in the report, is here inserted by direction of the court: 


STATEMENT. 


This was an action of ejectment brought by the plaintiff against the defendant in error in 
the St. Louis court of commen pleas, to recover a lot of ground inthe city of St. Louis, 
within United States survey, No. 671, for Pierre Chouteau. A judgment having been ren- 
dered in favor uf the defendant, the plaintiff prosecutes his appeal. 

The questions presented by the record depend upon the construction of deeds and other 
documents given in evidence at the trial, and will be most readily understood by stating the 
material parts of these instruments in the order of their dates. 

On the 16th of October, 1799, there was granted to Pierre Chouteau, by the “Lieut. Gov- 
ernor,” a piece of land, bounded north by the line of Mr. Labeaume’s tract, (now survey 181) 
east by the river Mississippi, and west by the domain of His Majesty—the said land running 
on the heights and at the distance of six arpents from the river. 

The surveyor, Don Antonio Soulard, was directed to put the grantee in possession, and 
deliver to him a certificate thereof. 

The order was executed—a survey made on 10th March, and the plat certified on the 17th 
June, 1803, 

The survey was made without regard to the variation of the needle, and contains 133 arpents. 
That survey is represented on a connected plat given in evidence at the trial, exhibiting the 
location of Labeaume’s tract on the north of Roy, Eglij and others on the south, and the 
common fields on the west. 

By reference to the connected plat, it will be seen that the south line of the Spanish survey, 
being the north boundary line of Roy and Eglij survey, No. 181 and 1416, does not extend 
to the east line of the common fields by one arpent or more, and that the west line crosses the 
east boundary of the common fields, and includes about eighteen and a quarter acres of the 
common fields. The northline corresponds with the south boundary of Labeaume’s tract, sur- 
vey No, 2974. 

It appears by the records of the board of commissioners that Pierre Chouteau, in due 
time, presented his claim, under the concession and survey, to the board, and that on the 9th 
January, 1809, the claimant relinquished 39 arpents and 39 perches of the land claimed, 
which interferes with Iand already surveyed, leaving the quantity at present claimed, 93 ar- 
pents and 2 pereh. 

On the 17th February of the same year, the board, after rejecting an interfering claim by 
Jacques Clamorgan, assignee of Esther A. Mulatress, unanimously confirm to Pierre Cho- 
teau, 93 arpents and one perch, and order them to be surveyed so as not to interfere with the 
field lots of the little prairie of the town of St. Louis. 

On the 29th May, 1811, the commissioners order.d ‘he survey to be made at the expense of 
the United States, and on the same cay issicd a cer ificate of confirmation and order of sur 
vey (No. 671) aceording to the decision. 
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While the claim was pending before the board, Pierre Chouteau and wife, by deed bearing 
date the 3d August, 1808, acknowledged and recorded the same day, conveyed to Merri- 
wether Lewis in fee, ‘a tract of land adjoining the town of St. Louis. bounded as follows, 
commencing atastone in Anto. Roy’s upper line, thence running south 67° 30° west, forty 
five perches to a stone in the line seperating the town lots from the lots which have been 
granted for cullivation, thence north 219 30° west seventy-two perches to a stone in said line, 
thence north eastwardly forty-five perches to a s.one, thence sixty-five perches to the begin- 
ning, containing thirty arpents and ninety-three perches (French measure) in superficie.” 
Chis deed contains a covenant against all claims, (except of the United States, and a special 
covenant to defend the consideration money, $248) if the claim should not be confirmed by 
the commissioners. 

On the 24th December, 1810, Pierre Chouteau and wife, by deed of that date, conveyed to 
William C. Carr, in fee, ‘a certain tract or parcel of land, lying and beingin the district of 
St. Louis, about twelve arpents north of the town of St. Louis, bounded as follows, to wit: 
Beginning on the bank of the river Mississippi. atthe corner of Mary P. Leduc’s tract. and 
running westerly six arpents in depth toa stone, thence northerly five arpents and three quar- 
ters of an arpent to a stone, tnence easterly six arpents to the bank of the Mississippi river, 
and thence with the meanders of said river to the beginning, said tract containing about thirty- 
four arpents and a half, being a part of a larger quantity granted to the said Pierre Chouteau 
by a concession from Charles Dehault Delassus, Lieutenant Governor, &c.,—the 16th Oc- 
tuber, 1799; this deed contains a covenant of general warranty—it was acknowledged and re- 
corded the 27th September, 1817.” 

On the 30th November, 1815, Pierre Chouteau and wife, by deed of that date, acknowl- 
edged the same day and recorded the next day, conveyed to Frederick Bates, in fee, free and 
clear of all incumbrances whatever, “‘a certain tract or parcel of land, containing twenty- 
one arpents, French superficial measure, be the same more or less, situate, lying and being 
about twelve arpents north of the aforesaid town of St. Louis, bounded as follows, to wit: 
castwardly by the river Mississippi, and southwardly by a tract of one arpent fronting on 
said river, belonging to the said Peter Choutéau, sold to Merriwether Lewis, and the field lots 
or road, if any there be, between the said field lots and the aforesaid bargained premises, and 
northwardly by land which the said Peter Chouteau sold to William C. Carr,” it being a 
part of a larger quantity granted to the said Chonteau by the concession of 16th October, 
1799, and surveyed 10th March, 1803, as before mentioned, 

The United States survey, No. 671, purported to have been made in conformity with the 
confirmation to Chouteau, was returned on the 2d April, 1817. It corresponds with the 
Spanish survey in the southern and part of the western boundary. It excludes not only all 
the Spanish survey, within the common fields, but also about thirteen acres adjoining the 

southern line of Labeaume, as appears by the connected plat certifiea by the Surveyor Gen- 
eral. 

On the 10th of August, 1817, Pierre Chouteau and wife, by deed of that date, conveyed to 
Manuel Lesa, a certain piece of land situate north of the town of St. Louis, bounded and 
limited as follows, to-wit: south by lands belonging to Madame Veuve Roy; north by that 
of Mr. Federick Bates; west by land foimally by (the grantee) sold to Meriwether Lewis; 
east of the Mississippi ‘for the said Manuel Lisa, his heirs and assignees, to enjoy in full 
property and as a thing to him belonging, the piece of land contained between the lines 
zbove described, without the quantity being exactly fixed.” This deed contains a covenant 
against incnmbrances and was acknowledged on the day of its date and recorded the 23d 
August, 1817. 

Pierre Chouteau and wife, by deed dated, acknowledged and recorded 22d September 1818, 
conveyed to Auguste P. Chouteau in fee, a parcel of land situate “at a place called Lagrange 
ce Terre, ia the county of St. Louis, north and near the town of St. Louis, containing twen- 
ty arpents in superficie, and bounded on the south by land which the grantors had sold to 
William C. Carr; east by river Mississippi; west by the forty arpent lots, and north by land 
which the said Peter Chouteau acquired of Joseph Brazeau, and the ditch of the land formerly 
belonging to Louis Labeaume and in which aforesaid twenty arpents, or more if it shall be 
tound there, is included all the mound called the Lagrange de Terre, which parcel.of land 
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APPENDIX. 
above sold, being the part the most noith and the residue of the concession which wa gian- 
ted to said Chouteau by M. Charles Dehault Delassus, former Lieut. Governor, 16th Octo- 
ber, 1799, and surveyed by Soulard, 10th March, 1803 This deed is made in consideration 
of $500 and contains a covenant of warranty against incumbrances and all claims whatzoever. 

Auguste P. Chouteau, the grantee in the last deed and his wife Sophie Labadie, had entes - 
ed into a marriage contract previous to their marriage—which contract was given in 
evidence and bears date the 15th of February, 1809, was executed before a notary and in 
the presence of the parents and friends of the contracting parties and was recorded on the 
day of its date in the office of the recorder of St. Louis county. It was jormally 
proved by a subscribing witness on the 2lst March, 1838, and again filed for record, and re- 
corded the same day—this instrument after reciting the engagement of its principals and the 
consent of the parents, provides that after the celebration of the marriage, the future hus- 
band and wife shall be one and common, in all property moveable and immoveable, acquisi- 
tions, purchases and things of their (own) which they may have acquired during the 
community which shall be regulated according to the laws. It is then declared that the fu- 
ture husband brings into the community, which is to be established, one thousand dollars, 
and on the part of the futnre wife, Pilagie Chouteau, widow Labadie, her mother gives as 
adowry to said future husband, for the benefit always of the future wife, $2,973 183 in 
shaved deer skins at 24 pounds to the dollar, for her part of the succession of Sylvester La- 
badie. 

The future husband then promises to give to the future wife on the day of the nuptial bene- 
diction,‘one thousand dollars to dispose of at her pleasure—which donation shall neverthe- 
less belong to the children which may be born of the marriage; and the future wife shal! 
have the right in renouncing to said community to take back all that she may have brought 
to said marriage, and that which may come to her by legacies, successions, donations or other- 
wise, even the thousand dollars above mentioned, discharged of all debts of the commut ity 
The parties then madea mutual donation to the survivor of all their property, to be void how- 
ever, if there should be any child living, born or to be born, of the said marriage, and in that 
case the survivor would be limited to the clauses, conditions stipulated in the contract. 

On the 28th Dec., 1822, Pierre Chouteau and George F, Strother entered into an agreement 
or writing, by which said Chouteau, in consideration of $560 paid and $3,945 to be paid, 
stipulated that he, his heirs and assignees, and all and every person claiming an interest in 
two tracts of land thereafter mentioned, would, at the cost of said Strother, before the first 
of March, then ensuing, by such conveyances as Strother should reasonably require, convey 
and assure a tract of 4arpents front and forty deep, lying upon Vide-road, containing 160 ar-, 
pents, and a tract or parcel of land lying upon the Mississippi, extending upon the bank of 
the 1iver from the tract of land sold by the said Chouteau to William C. Carr, to a tract 
formerly sold by Labeaume to William Christy, according to conveyance from Brazeau to 
Labeaume, and running with each of these lines back to embrace the big Mound—the said 
tract of land to contain at least 30 arpents—with covenant against incumbrances and all other 
and reasonable covenant. ’ 

By the same agreement Strother bound himself to convey to Chouteau, a house and lot in 
the town of St. Louis, purchased of Hughes and Morris at the price of $650—to assign two 
thousand two hundred dollars in promissory notes or bonds due from persons residing in the 
State of Missouri, to pay $359 when the deeds are executed, and $740 sixteen months thereafter 

On this agreement there are two endorsements, both signed H. Cozens.—“The first states 
that on the 11th January, 1823, Strother conveyed to Chouteau the half square therein men- 
tioned, by him purchased from Hughes and Morris, administrator.” The other is as follows: 
“Jan’y 14, By order of Sylvester Labadie upon Chouteau, forty-five dollars——By fifty dollars 
paid Hempstead and Giddings for Mr. Chouteau.”” 

A patent was issued on the 26th of March, 1824, granting to Pierre Chouteau the land em- 
braced in survey No, 671, 

By a deed dated Ist June, 1826, acknowledged the same day aud recorded the 22d of the 
same month—Pierre Chouteau and wife, in consideration of $1000, bargained and sold to 
George F. Strother, his heirs and assignees, the following tracts or parcels of land granted to 
said Pierre Chouteau by Charles Dehault Detassus, the Spanish Coanmandant—“ beginning at 
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Roy’s line, north to Labeaume’s south line, and extending from the river to the common field 
Iots west, it being intended hereby to convey to the said George F. Strother, his heirs and as- 
signees, all the land contained within said concession, except that heretofore sold by the 
said Pierre Chouteau, according to his said several contracts, to be limited by the metes and 
bounds marked and fixed by the intention of the said parties at the period of contracting.” 
And one other t:act of land, containing 4 arpents, running on the river, and running back west 
4 arpents, making 16 arpents between the north line of said first mentioned tract of land, and 
the south boundary of the tract of land sold by Joseph Brazeaux to Labeaume—the said 16 
arpents being a tract or parcel of land confirmed to Joseph Brazeaux, and sold and conveyed 
by said Joseph to Pierre Chouteau. 

After the habendum, there is this covenant—‘‘And the said Pierre Chouteau and Brigite, 
his wife, do hereby warrant the same free from the claim of themselves and all persons 
claiming under them, except those who may have deeds recorded in the clerk’s office of St, 
Louis, according to the modifications of said claims aforesaid described ” 

On the 3d September, 1830, George F. Strother and wife, by deed of that date, conveyed to 
John Mullanphy and John O’Fallon, all their rights, title, interest and claim, and demand 
whatsoever, in and to the following pieces or parcels of land, to-wit: all that tract or parcel of 
land granted to Pierre Chouteau, describing the land precisely as in the deed from Chouteau to 
Strother, and with the exceptions in the same words, adding, and also with the reservation of a 
Pp rcel of said land contracted to be sold by said George F. Strother to Martin Thomas, 
as surveyed by Rene Paul, as follows—giving the boundaries—containing five acres and 
nisety-two hundredths of an acre—also another tract of land, containing four arpents, run- 
ning on the river, and four arpents running back, making sixteen arpents, between the north 
line of the first tract of land sold by Joseph Brazeau to Louis Labeaume, and being parts of 
the same tracts and parcels which said Strother purchased from Pierre Chouteau and Brigite, 
his wife, by deed bearing date Ist June, 1826. 

The conveyance is declared to be “in trust for the sole use, benefit and behoof, of and for 
the St, Louis Marine Railroad Company, the trustees to obey the written instructions of the 
company, to rent, mortgage, sell or dispose of the same as the company should direct in wri- 
ting, amount for the proceeds, &c. The deed contains a specific warranty against all per- 
sons claiming from, through or under the grantors. 

On the 22d Febrary, 1831, George F. Strother and wife, by deed, conveyed to Martin 
Thomas and Aaron Coon, all the right and title of the grantors in or tu the tract excepted in 
the preceding deed, as having been so'd to Martin Thomas and surveyed by Rene Paul, con- 
taining five acres and ninety-two hundredths of an acre, with warranty against all persons 
claiming from, through or under the grantors—tbe land to remain mortgaged to secure the 
payment of certain notes. This deed was acknowledged on the 24th, and recorded on the 
25th February, 1831. 

A deed bearing date 15th March, 1838, to which A. P. Chouteou and Sophie, his wife, sub- 
scribed their names and affixed their seals, was acknowleged by said Auguste P. Chouteau on 
the same day, but was never acknowleged by Sophie, his wife. This deed purports to recon- 
vey to Pierre Chouteau the same land which he had conveyed to Auguste P. Chouteau on 
the 22d September, 1818, with warranty against incumbrances and all claims whatsoever—this 
deed was recorded 26th November, 1845. 

After the death of Auguste P. Chouteau, his widow, Sophie Chouteau, by her deed dated 
20th November, 1845, conveyed to Louis V. Bogy, the plaintiff, all her estate and interest in 
the land which had been conveyed by Pierre Chouteau to A. P. Chouteau on 22d September, 
1818. This deed was acknowleged on the day of its date, and recorded on 26th November, 
3845. 

On the 20th November, 1845, Pierre Chouteau, by deed of that date, conveyed to Bogy, 
the plaintiff, all his right and title in and to the same land by the same description—this deed 
was acknowledged on the 2Ist, and reeorded on the 26th Nov., 1845. 

This suit was commenced on the 16th January, 1846, and on the 17th of September, of the 
same year, the plaintiff, Lewis V. Bogy, and his wife, executed a deed, reciting the execu- 
ion of the deed by Pierre Chouteau to said Bogy, and ils description of the land conveyed, 
by its boundaries, ‘‘being the same which was formerly conveyed by said Pierre Chouteau to 











his so 
—the 
Chou! 
ceeds: 
upon 
Chou 
to ac 
nants 
title : 
said 
same 
in th 
Or 
assif 
Choi 
app 
chil 
tem! 
A 
deec 
Lis: 
fror 
pla 


pla 


val 































































APPENDIX. 5 


his son, Auguste P. Chouteau, by deed dated 22d September, 1818, (referring to the record) 
—the title to the same having been reconveyed to the said Pierre Chouteau by the said A, P. 
Chouteau, and by Sophie Chouteau, the wife of said A. P. Choutean.” The deed then pro- 
ceeds—“‘ Whereas, the said conveyance from the said Chouteau to said L. V. Bogy, was made 
upon certain agreements and stipulations made between them, which requires that the said 
Chouteau should have the control over, and the disposition of the said tract of land, in order 
to accomplish his purpose in relation to enjoyment of said Jand—therefore, saic Bogy cove- 
nants that he will reconvey said land to Chouteau or his assignees in fee simple, so that the 
title shall be reconverted in him, or shall be invested in any person who shall be appointed by 
said Chouteau, and that he, Bogy, will execute a quit claim deed when required, By the 
same deed, Pilagie Bogy, wife of said Lewis, relinquishes to said Chouteau the right of dower 
in the land. The deed was acknowleged 18th September, 1846. 

On the day of the date of the last mentioned deed, Pierre Chouteau executed another deed 
assigning and transferring all benefit of the foregoing covenant of Louis V Bogy to Sophie 
Chouteau, widow, and seven children of Auguste P. Chouteau, deceased—and directing and 
appointing that Bogy should convey the land to said Sophie, widow, one moiety, and to the 
children the other, to be equally divided among them, This deed was acknowleged 18th Sep- 
tember, and filed for record 23d October, 1846, 

All the foregoing documents were given in evidence by the plaintiff, except the several 
deeds from Pierre Chouteau to Merriwether Lewis, Wm. C. Carr, Frederick Bates, Manuel 
Lisa, and George F. Strother, and the agreement between Stroter and Chouteau—the deeds 
from Strother to Mullanphy and O’Fallon, and Martin Thomas and Coon, the covenant of the 
plaintiff, and the assignment by Chouteau, which were produced and read by defendant. 

An order of survey was made in the cause and executed by W. H. Cozens, his return with the 
plat was used at the trial and is by agieement to be used at the supreme court, 

The plaintiff proved the possession of the defendant Shoab at the commencement of the suit, 
of a lot within the confirmation of Chouteau, and embraced by his deed to A. P. Chouteau under 
whom the plaintiff claims. The plaintiff also gave some evidence of the monthly and yearly 
value of thatlot. Collins, the other defendant voluntarily appeared as Shoab’s landlord and was 
inade co-defendant. 

Some evidence was given by defendant of surveys made by Rene Paul in Pierre Shouteau’s pre- 
sence, in 1826 and 1829, for the purpose of ascertaining the boundaries of the diffe:ent parcels 
conveyed to Lewis, Carr, Bates and Lisa; that evidence refers to objects not located in any of the 
surveys in evidence, and is not material to the questions presented by this record. One witness 
stated that Chouteau in 1830, said that Carr’s north line was a ravine, that he had shewn same line 
to Carr who knew that he was to go no further north. Chouteau said he had sold all north of thit 
to Strother. 

The came witness testified that the Marine Railroad Company were in possession in 1831, and 
continued in possession until 1841 or 1842, when they divided the land. Shoab’s mill is on the 
railway tract, and was built by Page. when the Jand was surveyed by Brownin 1832. Carr's north 
line was north of theravine pointed out by Mr. Chouteau. Witness claimed under Carr and com- 
promised with the Magine railway, and got from the company 120 feet northof Carr’s north line 
as shown by Chouteau. The surveys were made giving to all the other deeds their quantity, and 
Carr’s tract was located farther north than the line claimed by the railway company. 

It was proved by defendant that Marine railway was commenced in 1831, south of the mill oc. 
cupied by defendant, which is on the railway tract. 

On the part of the plaintiff it was proved that August P. Chouteau was absent in the Indian 
country from 1818 or 1820, and was in St. Louis two or three times and remained only a shor, 
time. 

William H. Cozens, who executed the order of survey. stated that he is deputy county surveyor, 
that a survey which was produced in evidence by the defendant is in the hand writing of Rene 
Paul. 

The plaintiff gave in evicence a survey, &c., taken from the records of the county surveyor’ 
office which is to be used in the supreme court, and exhibits the location of the parcels conveyed 

to Lewis, Carr, Lisa and Bates according to the pretensions of various claimants, and also according 
to the true location in the opinion of the county surveyor. 
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‘The defendant prayed and the court gave thé following instructions; 

1, If the jury fiad from the evidence that the decds given in evidence of P. Chouteau and wile 
to A. P. Chouteau, of A. P. Chouteau to P. Chouteau, and of P. Chouteau to George F. Strother, 
aud also the agreement of Bogy, wise and P. Chouteau, were each duly executed and delivered a, 
tieir respective dates, and that the land sued for in this action, is a portion of that described iu and 
purporting to be conveyed in each of those deeds, and that at the time when said deed of P. Chou- 
tcau and wife to George F. Strother was made, he had no interest in the tract of land first described 
as conveycd in that deed, but had previously conveyed away all his interest therein, they are bound 
io find for the defendant, if they shall find from the evidence that the defendant holds under and by 
virtue of Strother’s title. : 

2, That the tract of land first described in and purporting to be conveyed by said deed of Chou. 
teau to George F. Strother, is bounded on the west by the common fields, and said deed does not 
purport to convey any land to the west of the east line of said common field lots, 

2. The declaration of P. Chouteau in his decd to A. P. Chouteau, as follows: namely, tie piece 
herein above soid, being the most northern part, and residue of the concession which was granted 
by Charlee Dehault Delassus, is evidence against the plaintiff of the fact, that the said Pierre Chou. 
teau had prior to that date sold and conveyed al] the land in his said concession, except that em. 
braced in the deed to A. P. Chouteau, and that said deed to A. P. Chouteau, conveyed said residue 
of said concession and said evidence is conclusive unless disproved. 

4. If the defendant originally sued and in possession at the commencement of the suit, claimed 
vader Strother or his grantees, it issufficient within the instraction given. It is not necessary to 
show that all the defendants claim under the Strother title; and their rights as to this question must 
be determined as they were at the commencement of the suit. 


The court also gave the following instructions: 


5. If the jury find that the defendants or either of them entered upon the possession of the prem- 
ives as tenant or subtenant by authority of those having the title from Strother, and claim title 
under him, such persons will be regarded asin parity with Strother. 

To all which instructions the plaintiff excepted, and prayed the court to give the following: 

Ist. That the deed from Pierre Chouteau to Strother given in evidence, professes to convey all 
the land enbraced ia the original concession from the Lieut. Governor to Chouteau, which had not 
been sold by said Chouteau. 

2d. That if the defendant in thisaction claimsany bencfit to himself from the fact that he holds 
under the title of the Marine railway company, then such fact is not to be shuwn in the absence of 
all documentary evidence, by the general testimony of any witness, that the defendant held under 
such title, and the jury will disregard such gencral testimony. 

Which instructions the court refused to give, and the refusal was excepted. 

‘Thejury returned a verdict for the defendant and the plaintiff in due time made a motion for a 
ucw trial, and assigned as his reasons therefor: 

‘That the verdict is against law, against evidence; that the court erred in giving instructions to 
the jury and refusing those prayed by the plajutiff. Which motion the court overruled and the 
nlaintiff excepted. 
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